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BE | T REMEMBERED t hat on Thursday, the 27th day of
July, 2000, commencing at the hour of 9:30 a.m thereof, at
the State Capitol, Room 126, Sacranento, California, before
me, Stacey L. Heffernan, a Certified Shorthand Reporter in
and for the State of California, the foll owi ng proceedi ngs
wer e had:

---000- - -

CHAI RPERSON PORINI:  All right. [I'Il call the
nmeeting to order.

May | have rol e call
HI GASHI: Ms. Aronberg?
ARONBERG.  Her e.
H GASHI : M. Beltram ?
BELTRAM : Here.
H GASHI : Ms. Hal sey?
HALSEY: Here.
H GASHI: M. Lazar?
LAZAR: Here.
H GASHI : M. Sherwood?
SHERWOCD:  Here.
H GASHI : Ms. Steinneier?

STEI NMVEI ER: Her e.

» 5 » » & 3 » » » » b B b

H GASHI : Ms. Porini?

CHAI RPERSON PORI NI :  Here.

Al right. W have a quorum

Since we did not do this last time when we |eft
closed session, | will report that fromour closed executive

session, after the general neeting on June 29th, the

VI NE, McKINNON & HALL (916) 371-3376 6
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Commi ssion net in closed executive session pursuant to
Government Code Section 11126 to confer with and receive
advice fromlegal counsel for consideration and action as
necessary and appropriate upon pending litigation
noti ced on the public notice and agenda and Governnment Code
Sections 11126 subdivision (a) and 17527 to confer upon
personnel matters listed on the published notice and agenda.
Al right.
MS. HHGASHI: |1'd like to postpone Item1l, which is

approval of the m nutes, because we recently discovered that

the m nutes weren't put into your binders, so we'll nobve onto

t he proposed consent cal endar

And t he proposed consent cal endar consists of one
test claim | munization Records, Hepatitis B, 98-TC- 05,
which is Itemb5, filed by the Los Angeles County O fice of
Educati on, proposed statenment of decision for a test claim
Item 7, Financial and Conpliance Audits, CSM No. 4498 and
al so 4498A, filed by Sweetwater Union H gh School District
and San Di ego County Office of Education, Co-Claimnts;
Item 8, County Treasury Oversight Commttees - 96-365-03,
County of San Bernardino, Claimant, and |I'd |like to add
Item 9, which is the proposed statenent of decision for the

denied test claimin the Gann Limt Calculation. This test

claimwas filed by the -- let nme check, Al ameda County O fice

of Educati on.
And, in addition, we also have the adoption of
proposed amendnment to paraneters and gui delines, Item 11, Not

Quilty by Reason of Insanity, 98-PGA-10, and it's County of

VI NE, McKINNON & HALL (916) 371-3376
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San Bernardino is the requesting party.

cal endar.

Recommend these itens for adoption on the consent

CHAI RPERSON PORINI:  All right. So we have Itens 5,

7, 8, 9 and 11 on the consent cal endar

those in

aye.)

MS. STEI NMEI ER: Move approval .

MR. BELTRAM : Second.

CHAI RPERSON PORINI:  We have a notion and a second.
Is there any di scussion?

(No Response.)

CHAI RPERSON PORINI: All right. Hearing none, al

favor indicate with "aye.

(Wher eupon Conmmi ssi oners answered unani mously with

CHAI RPERSON PORI NI :  Opposed?

(No Response.)

CHAI RPERSON PORINI:  All right. The itemcarries.
Thank you very much.

M5. HIGASHI: This brings us to the hearing part of

the agenda, and what I'd like to do is request that all of

the persons sitting in the audi ence who plan to be w tnesses

for Items 2, 3, 4 and 6 to please stand while we adnini ster

t he oat h.

that you'

per sona

Do you solemly swear or affirmthat the testinony
re about to give is true and correct based upon your
know edge, information or belief?

(Wher eupon the w tnesses answered unani mously with

"I do.")

VI NE, McKINNON & HALL (916) 371-3376 8
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MS. HI GASHI: Thank you.

The first itemfor hearing is Item2. Both Itens 2
and 3 will be presented by staff counsel, Cami |l e Shelton.

MS. SHELTON: Good norni ng.

CHAI RPERSON PORINI:  Camille, will you hold on a
second while we have people cone forward

Thank you.

MS. SHELTON: This test claiminvolves Revenue and
Taxati on Code Section 97, subdivision (g), which elimnated
the counties' authority to charge school districts for their
share of the administrative costs associated with county's
| ongst andi ng responsibility of assessing, collecting and
apportioning real property taxes for other |ocal agencies and
school districts.

Al t hough the test claimstatute results in the
counties absorbing the schools' share of property tax
admi nistrative costs, counties are still perform ng the sane
property tax activities of assessing, collecting and
di stributing property tax revenue that the counties have
performed since -- before the enactnent of the test claim
stat ute.

Accordingly, staff recomends that the Comm ssion
deny this test claimbecause the test claimlegislation does
not inpose a new program or higher |evel of service.

Yest erday, the Commission staff received a late
filing fromthe claimant. W have distributed that letter to
t he Conmi ssion menbers. The letter is dated March 28th,

2000.

VI NE, McKINNON & HALL (916) 371-3376 9
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I just wanted to clarify that the Conm ssion's
records do not indicate receipt of this letter in March or
indicate a receipt of a fax filing on April 3rd as indicated
by the mailing list, so we have designated it as a |late
filing. 1 will be happy to address this late filing after
the parties present their opening statenents; however, staff
still recomends that the Conmm ssion deny this test claim

W Il the parties please state their name for the
record.

M5. FAULKNER: Marci a Faul kner, County of
San Bernardi no, test clainmant.

MR, ZEM TIS: Cedrick Zemtis, Departnent of

Fi nance.
CHAI RPERSON PORINI:  All right.
Wul d you like to open, Ms. Faul kner?
MS. FAULKNER: Good nmorning. Thank you. | do
apol ogize for the late filing. | believed it had been faxed

to the Commi ssion staff on April 3rd, and | had talked to
anot her interested party on that about a week later and they
had recei ved both pieces, so | don't know where the problem
occurred but | do apologize for the late filing on that.

To begin with, what we're dealing with is the shift
of property tax administration cost fromschools to the
county. Utimately, what we're going to discuss is the shift
actually occurred fromthe state to the counties; but, as a
result of this particular test claimlegislation, Chapter 66
of '93 -- no. I'msorry -- 1991, Chapter 333 of 1991, the

county is now bearing the school district's cost for public

VI NE, McKINNON & HALL (916) 371-3376 10
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educati on.

Since the primary function of schools is public
education, the county is now bearing that cost, and, since
education is the ultinmate responsibility of the state, the --
and the state backfilled the schools when they had to pay
these costs in 1990, the ultimate shift is occurring between
the state and the county.

Alittle bit of discussion here: The staff argues
in their analysis that Lucia Mar is not applicable in this
particul ar case; and, in Lucia Mar, as we all know, that's
dealing with the shift fromthe state to schools and it was
addr essi ng education costs. So we say Lucia Mar is right on
the point. It is dealing with education. It is shifting
costs fromthe state to a | ocal government.

Staff is saying, though, that there is no new
activities, and Lucia Mar goes on to discuss that the
establishnent of a new programis a state shift of financia
responsibility and that when that shift occurs it actually
establishes a new programw th respect to that |ocal agency,
and, in this case, that's the counties.

Before 1991, schools were financially responsible
for their share of the property tax adm nistration costs. In
our letter, at the late filing, we include an Attachnment A,
that's fromthe State Departnment of Education, comrenting on
a test claimthat occurred in 1992. That was a test claim
filed by San Diego Unified requesting state rei nbursenment of
the costs that San Diego Unified had to pay to the counties

during 1990 when the schools were chargeable for their

VI NE, McKINNON & HALL (916) 371-3376 11
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property tax adm nistration -- their share of the property
tax adm nistration cost.

And in that letter -- | don't know if there's a page
nunber associated to it but it's the first page of the
Department of Education's letter, which is an attachment to
the late filing, at the bottom of the page, in that fina
par agraph, the letter goes on and, in discussing San Di ego
Unified' s claim it says, "School districts and county
of fices of education are automatically conpensated for | osses
of property tax revenue under provisions of Education Code."

The point of this letter, and this is on the second
page of that letter, in the final paragraph, the Departnent
of Education goes on to say, "Therefore the anount of
rei mbursenent to which San Diego Unified is clainmnng
entitlenment was, in fact, never lost by the district. The
state made up the property tax collection revenue reduction
with state funds pursuant to Education Code Section 42238,"
so we are holding that this is not a shift fromthe schools
to the county; this is a shift fromthe state to the county.

There's al so di sagreenent over the state's
responsibility for property taxes. This is one of the points
presented in the staff analysis. The state position is that
because the state doesn't do any work, as regards to property
tax adm ni stration, the collection, the assessnent, the
| evying of tax rates, they're claimng that this was never a
state program and, therefore, it doesn't neet the test claim
requi renent; however, the state has actually governed the

entire process of property taxation at the |ocal |evel.

VI NE, McKINNON & HALL (916) 371-3376 12
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These are all -- the counties all followed the
procedures defined in the Revenue and Taxati on Code, the
Gover nnment Code, the Health and Safety Code, the Education
Code, Water Code, and various other statutes that address
special districts and other taxing entities.

Further, since at |east 1978, the state made changes
in those | aws every year, and, in nmany cases, there were
nmul ti pl e changes in each year. So, if the state was not
directly causing the property tax adm nistration work, |I'm
not sure what we're going to say about all of these
California statutes where the state tells the counties howto
do that work.

Okay. And, to clarify, too, San Bernardi no County
does not claimthat the property tax adm ni stration
activities alone constitute the higher level of service; it
is those activities which, when coupled with the elimnination
of reinbursenment to the county, allows that reinbursenent to
fund a totally different activity of public education. That
is the basis of our test claim

So we request that the Conm ssion not adopt staff
recommendation, to deny this test claim but, rather, the
Commi ssi on shoul d approve this test claimbecause there is a
new program i nposed on counties, that of public education
and there is a shift of financial responsibility fromthe
state to the counties, not fromschools to the counties.

Thank you.

CHAI RPERSON PORINI: Al right. Questions from

menber s?

VI NE, McKINNON & HALL (916) 371-3376 13
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Camille, did you want to comment on the late filing

now or - -
MS. SHELTON. |If you prefer that, that's fine.
CHAI RPERSON PORI NI :  Ckay.

M5. SHELTON: Basically, in the late filing, the

claimant is arguing that the test claimstatute has shifted

the financial responsibility of funding public education of

the state to the schools -- or, excuse ne, to the counties,
but this test claimis not about funding public education
sinmply involves the adm nistrative costs associated with
assessing, collecting and distributing |ocal property tax
revenues which has been the sole responsibility of the
counties since Proposition 13.

The cl ai mant has rai sed Education Code Section
42238, and analysis of that was included in the staff
anal ysis on page 13, and, what that statute does, it does
provide that a state will give additional general aid to
school districts when a district is not allocated enough

| ocal property tax revenue to satisfactorily neet their

it

required revenue limt. Even if the state contributed noney

for the adm nistrative fee in this case -- this case is very

much |like the case cited on page 12 of the staff
anal ysis, which is the County of Los Angel es versus the
Commi ssion on State Mandates case.

In that case, that case involved the Penal Code
Section 987.9 which provided that indigent defendants in
capital cases could request funds for experts and other

ancillary services. And, prior to that year, the costs of

VI NE, McKINNON & HALL (916) 371-3376
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the program were reinmbursed through the county by the state
t hrough annual appropriations but then the state stopped
provi di ng that noney.

And, in that case, the counties argue that there was
a shift in cost fromthe state to the | ocal agency, and the
court disagreed with that, and the court specifically said
here, "The program has never been operated or adninistrated
by the state." The counties have always had a | egal and
financial responsibility for inplementing the procedures
under that code section. The same has occurred here. The
state has never operated the assessnent and distribution of
| ocal property taxes; those have been responsibilities borne
by the counties, so, even if the counties did receive noney
fromthe state, that was sinply a reinbursenent schenme and
there has been no shift.

CHAlI RPERSON PORI NI :  Questions?

Did you have a question, M. Beltram ?

MR. BELTRAM : No.

MR, LAZAR: Well, | was going to ask for
M. Beltram's comments on that, knowi ng that he has been
i nvol ved with county government.

MS. STEINMEIER  That's true.

MR. BELTRAM : No comment.

CHAI RPERSON PORINI:  Al'l right.

MR, BELTRAM : | have a question, though

CHAI RPERSON PORINI:  Yes, M. Beltram.

MR. BELTRAM : Canille, you keep referring to the

counties' responsibilities stenmng fromProp 13.

VI NE, McKINNON & HALL (916) 371-3376 15
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Doesn't it go back much further than that?

MS. SHELTON: | believe that it does. | didn't
incorporate it into the --

MR. BELTRAM : In fact, it goes back, maybe, to 1850
or somet hi ng.

M5. SHELTON: | think that it does, but, also, the
fact that | believe that school districts also have the
responsi bility of property taxes before Prop 13 was enacted.
It gets a little bit nore conplicated. | just didn't go into
the full history of that.

MR. BELTRAM : That's fi ne.

CHAI RPERSON PORINI:  All right. Thank you,

M. Bel trami

M. Zemitis?

MR ZEM TIS: Thank you. W concur with the staff
anal ysis and we believe that the test claimshould be
rejected. W believe that there's been no shift in funding
fromthe state to the | ocal agency, rather, the shift was
fromone local entity, of schools, to another, the county.
The state doesn't fund or operate county property tax
admini stration as was nentioned.

I ndeed, prior to 1978 and prior to 1975, and | also
don't know the exact date all the way back in the 1800s or
early 1900s when the specifics changed, but the counties have
been responsi ble for property tax administration all al ong
and not the state, and so we believe that there's no mandate
in this case. W don't believe Lucia Mar applies because

t hose school s who were, in fact, state operated and then the

VI NE, McKINNON & HALL (916) 371-3376 16
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counties were required to pay to send their students there,
so we don't believe that Lucia Mar applies and we urge that
this claimbe rejected.

CHAI RPERSON PORINI:  All right. Any questions?

MR, BELTRAM : M. Zemitis --

CHAI RPERSON PORINI: M. Beltram ?

MR, BELTRAM : Thank you, Madam Chair

Doesn't Prop 13 really involve the state nmuch nore,

t hough, in property tax, the whole property tax system that
the flexibility the | ocal governnents had doesn't seemto be
t here anynore?

MR, ZEMTIS: The flexibility to raise or change the
property tax was enacted by Prop 13 voter-approved
constitutional amendnent that set in statute the specific
property tax rate and so that enactnment doesn't allow | oca
entities to change their property tax rates, so, to that
extent, this voter-approved constitutional amendnent did sort
of set in stone, as it were, the actual percentages of who
gets what .

MR, BELTRAM : But then when the state, in the early
90s, redirected property tax fromone |ocal entity to
anot her, doesn't that indicate that the state is nuch nore --
that it isn't just a local county operation?

MR ZEM TIS: But the administration of the property
taxes has al ways been local, and still is, and, in the shift
prior, or just after Prop 13 passed, revenues decreased
because the property tax rate decreased. The state had

surplus nonies and chose to fund schools at a higher |eve

VI NE, McKINNON & HALL (916) 371-3376 17
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and allow counties to retain extra property taxes, but that
had nothing to do with the property tax adnmi nistration costs,
so it was sinply the state providing extra noney to schools
so that locals could keep nore property taxes. And, then, in
the early 90s, that was essentially shifted back, so schools
now get approximately 53 percent of each property tax doll ar
and, prior to Prop 13, they also got approximtely 53
percent.

MR. BELTRAM : Thank you, Madam Chair

CHAI RPERSON PORI NI':  Sure.

MS. STEINMEIER | have a conmment.

CHAI RPERSON PORI NI Yes.

MS. STEINMEIER In Ms. Faul kner's discussion of the
school district's cost and property tax adm nistration, it
was only one year, it was 1991 to 1992, then it went back the
other way. So it was a -- | guess you could call it an
aberration, because, prior to that, counties were
collecting -- fromProp 13, to 1991, counties were collecting
school district nonies and reapportioning them back to them
and so | think the argunent that, all the sudden, schoo
districts were, you know -- it was a one-year event, to be
absol utely honest with you.

And | agree with the staff analysis, that it was
really an internal |local shift and that the state really did
not even do it. |If anybody had anything to do with it, it
was t he people of California, when we adopted Prop 13. And,
unfortunately, the Conmi ssion -- that's an area we cannot get

into. We don't do anything about enactnents of the people;

VI NE, McKINNON & HALL (916) 371-3376 18
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only the state |egislature.

So, reluctantly -- | understand the problem and
it's an ongoi ng problem hopefully, it'll be resolved, that
| ocal governnments are always in a good fight over the |oca
property tax, as well as its admnistration, and I'mafraid
that this case is not going to solve it forever, | wish it
woul d, but the state legislature is going to have to step in
and do sonet hi ng.

In the meanwhil e, the Conmi ssion needs to nove
forward with this case, and I would like to nove approval of
the staff anal ysis.

CHAI RPERSON PORINI:  All right. W have a notion.

Do we have a second?

MS. HALSEY: (Ms. Hal sey nods head.)

CHAI RPERSON PORINI:  We have a notion and a second
by Ms. Hal sey.

Ms. Faul kner, you had coments that you wanted to
make?

MS. FAULKNER: 1'd like to make two conments with
respect to what Commi ssioner Steinneier said and
M. Beltram

First of all, the fact that this only occurred --
the fact that we only got reinbursenent in 1990 really has
not historically played a part in this process of state
mandat es determination. Lucia Mar is the first one that cane
out and said: In order to deternmine if there's a mandate,
you | ook at the law immediately in effect before the mandated

l egislation. And this Commi ssion has, in fact, nade
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det erm nati ons based upon that principle over the |ast eight
years that |'ve been associated with this process.

The second point is that there's the argunent that
the state's not adninistering the property taxes. Since, at
| east, 1978, counties have had to, very closely, follow al
state direction. Counties cannot make any choices other than
staffing choices and budgeting choices, but, when it cones to
the actual procedures, those are so very clearly laid out in
state statute that counties have no discretion as it cones to
actually how we do property taxes and how we distribute
property taxes and how we assess property for property
taxati on purposes.

And that's further supported because the counties
get audited by two state agencies to make sure we're
followi ng those laws. One that | know of is the State Board
of Equalization. It goes down and audits all the county
assessor's offices on a regular basis to make sure they're
applying the state's interpreted requirements for the
assessnment of property, throughout the counties, and to meke
sure it's all uniform between the counties.

The other point is that the state controller
t hemsel ves, cones down and audits counties to nake sure we're
doi ng things properly, in the auditor's office, at least, in
the way of calculating tax rates, distributing noney, making
sure we give the schools all their share of the npney, so
that it's less, then the state has to kick in for public
education. So we're audited and we're required to conply

with the state statutes. | don't see that as discretionary.
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CHAI RPERSON PORINI:  All right.

M. Burdick, you've joined us.

MR. BURDI CK: Chairman Porini and Comm ssioners, |I'm
Al'l an Burdi ck on behalf of the California State Association
of Counti es.

Some of the last comments kind of bothered ne a
little bit and | thought 1'd -- it seened |ike because we
have sone menbers and others that agreed with
Ms. Steinneier's comrent about -- that this is a |ocal issue,
this is not a local issue; this is an issue that becane a
state statute that essentially limted counties' ability to
recover that noney.

And if we kind of look at -- since we're talking
about history, in looking at the history of this, we first
|l ook at Prop 13 which |limted the ability of |ocal government
to be able to increase their salary -- their property taxes
to get the noney. The followi ng year -- the spirit of Prop
13, Prop 4, that's what gave you the provisions on state
mandat es during the constitution. That was done to say: We
want to protect |ocal government from any costs being shifted
for new prograns or increased |evels of service onto it by
the state.

So then the question conmes: |s this a new program
or increased level of service? And | think the argunment that
we believe is that Lucia Mar said that a cost that is shifted
by the state is the same as a program and we clearly see
this as a shift in the cost. Wthout Senate Bill 1333 of

1991, there woul d have been no shift in cost, and that
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cost -- then the counties would have continued to be able to
go on and to recover those costs that they had, or they would
not even had sone new costs of calculation that were required
by Senate Bill 1333.

So | think that's our whole argunent, that if the
| egi slature had not chosen to pass |egislation, we would not
have these costs. And that's what this whole programis
about. You pass the statute. Does that statute -- because
it's done at the discretion of the state, either the
| egi slature or the administrative branch, obviously. The
governor, obviously, has to sign the bill, but that is the
purpose. Did the state take an action at its own volition
and, as a result of that action, did it result in an
i ncreased | evel of costs to |local governnent which is a
result of a new programor increased | evel of service?

And we're saying that Lucia Mar makes that cost fit
the definition of what is a new program or increased |evel of
service. | don't think this -- this is not a loca
governnment issue. This is not a bill or anything that we're
fighting, or a proposal, between school districts and
counties anyplace; this is sonething that the state did
because they were in difficult financial tinmes, in 1991, and
were | ooking for ways for themto be able to save nobney, and,
obvi ously, by reducing costs on school districts -- as

menti oned, that they had | ess responsibility for backfill.

And, don't forget -- let's see. If | renmenber, in '91 --
wel |, anyway, that really doesn't nake nuch of a difference
But, anyway, | just wanted to get that in place again.
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If it wasn't for the action of the legislature, we
woul d have never had this increased cost, so this is not an
i ssue between | ocal government.

Thank you.

CHAI RPERSON PORINI:  All right.

Ms. Shelton, you were shaking your head there. Did
you want to --

MS. SHELTON:. | just wanted to respond to a couple
of points.

First, you know, there's been a | ot of discussion
about the Lucia Mar case, and that case did reiterate that
there has to be a new program or hi gher |evel of service for
there to constitute a reinbursable state nmandated program
That case dealt with a shift of funding but it also said that
every tinme the legislature inposes additional costs, or the
| ocal agencies incur additional costs, that doesn't nean
that it's reinbursable at all tines.

There was a shift in funding in that case but of a
state programto the counties in that case, or the schoo
districts in that case. Here -- and the court reiterated
that i mmedi ately before the test claimstatute in Lucia Mr
the state had full adm nistrative responsibility of the
program and they fully financed the program In this case,
that's not true. The state has not administered | oca
property taxes before the enactnent of this test claim
statute. So the Lucia Mar case is not on point.

CHAI RPERSON PORINI: Al right. Any questions from

menber s?
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(No Response.)

CHAI RPERSON PORINI: W have a nption and a second.

Al right. WMy | have role call
MS. HHGASHI: |'Il start with Ms. Steinneier today.
Ms. Steinneier?

MS. STEI NMEI ER: Aye.

MS. HIGASHI: Ms. Aronberg?

MS. ARONBERG  Yes.

MS. HHGASHI: M. Beltram ?

MR, BELTRAM : Yes.

MS. HIGASHI: Ms. Hal sey?

MS. HALSEY: Aye

M5. HHGASHI : M. Lazar?

MR. LAZAR  Aye.

M5. HIGASHI : M. Sherwood?

MR, SHERWOOD: Aye.

MS5. HIGASHI: Ms. Porini?

CHAI RPERSON PORI NI':  Aye.

Al'l right. Thank you very nuch.

MS. HHGASHI: Item 3

MS5. SHELTON: Item 3 involves a test claimanendnent
to Revenue and Taxati on Code Section 97.5 which del eted
subdi vision (d)(3) fromthat section. As a result of the
test claimstatute, counties are no |onger able to charge
school districts an adnm nistrative fee for establishing and
distributing the Educati onal Revenue Augnentation Funds
(ot herwi se known as ERAF) to school districts.

Staff recommends that the Conm ssion deny this claim
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since the Conm ssion has already adopted a prior fina

deci sion on the sane statute in question. Under the

Conmi ssion's prior decision, the Comm ssion recogni zed that
counties no |longer have the authority to charge schoo
districts the administrative fee for collecting and

di stributing ERAF funds. Thus, counties are currently
eligi ble under existing paraneters and gui delines for

rei mbursenment of such costs.

W Il the parties please state their nanes for the
record.

MS. FAULKNER: Marcia Faul kner, County of
San Bernardi no, test clainmant.

MR. BURDI CK: Al lan Burdick on behalf of the
California State Association of Counties.

MR ZEM TIS: Cedrick Zemitis, Departnent of
Fi nance.

CHAI RPERSON PORINI:  All right. M. Faul kner, would
you like to open?

M5. FAULKNER: Thank you. And I'll have to do sone
shifting of gears here for a mnute, totally different
ar gument .

This test claimis about the ERAF portion of the
property tax admi nistration costs, and the actual statute
that drives that is Chapter 66 of '93 which deleted a
provi sion that was added in 1992, first of all, defining the
ERAF shift and also stating that the funds shifted to ERAF
were subject to having to pay its proportionate share of the

property tax admi nistration costs. That was the scenario in
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'92. '93 cane along and del eted that part where the ERAF had
to continue -- actually, ERAF no |onger had to continue
paying its proportional share of the property tax
adm nistration. | think there's a couple of things going on
here.

I think, first of all, there's a m scomrunication,
t hi nk, between Commi ssion staff and us. W appear to keep
repeating all the same argunments over and over again, but |
think we're arguing two different points, and what | wanted
to draw your attention to is the Comm ssion staff claim
first of all, that this test claimis not a test claim
because the matter had al ready been addressed when the County
of Los Angeles, in 1994, filed a test claimand successfully
got reinbursement for the activities associated with creating
t he ERAF fund and di spersing the funds.

And 1'd Iike to draw your attention to page 7 in the
draft staff analysis -- or in the staff analysis, in the
m ddl e of the docunent, the paragraph that starts out, "The
| egi sl ature” and actually going down to right around the
m ddl e of that paragraph to where it said, "The |egislature
recogni zed existing law and established a |inted exception
in Section 97.5 subdivision (d)(3) by allowi ng counties to
coll ect from school district property tax revenue those
adm ni strative costs associated with establishing and
distributing the ERAF to school s"; we are not addressing
those activities.

Section 97.5 not only added the requirenent that

schools -- in 1992, that schools or the ERAF fund pay its
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proportion of the property tax adm nistrative cost for the

| aws that were enacted along with the creating of the 1992
ERAF fund, but section 97.5 of the Revenue and Taxation Code
al so required the ERAF fund to pay for all of the base
property tax adm nistration costs that had nothing to do with
the ERAF cal cul ations and distri buti on.

So I'm kind of thinking mybe the staff is saying
that this is the same thing as L. A, because L. A was dealing
with part of it, but our test claimis dealing with a base
anount that the property tax adm nistration duties that we
were perform ng before the ERAF part, so |'mnot sure if that
clarifies, but, where the staff is recomendi ng denia
because this is no test claim | think we're tal king about
two different things, so l'd like to give you a little bit of
hi story on this.

First of all -- and I'Il try not to repeat the stuff
fromthe previous test claim but, beginning in 1990,
counties were able to charge all taxing agencies for all of
their property tax admnistration costs, and that was added
by Revenue and Taxation Code 97. And those adm nistration
costs, at that tine, dealt with all of the costs at the
county assessor's office, the county auditor's office, as it
relates to property taxation, and the county tax collector's
of fice.

In our county, for that year, our property tax
admini stration costs were 12 million dollars. And, at that
time, we received reinbursenent fromthe school districts of

30 percent of those costs, and the county bore a share of

VI NE, McKINNON & HALL (916) 371-3376 27



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

about 35 percent, cities bore -- their share was about 20
percent, and special districts was about 15 percent. But,
when the county created an ERAF fund in 1992 and actually
shifted dollars away fromthose | ocal tax dollars away from
those |l ocal entities, the ratios becane totally different.

The county share went from 35 percent down to about
20 or 25 percent; the cities went down, the special districts
went down. The school districts remai ned about conparable to
where they were the year before, about 30 percent, and the
ERAF fund, now, constituted 25 percent of those
adm nistration costs when you | ook at the relationship
between the property tax dollars they were getting to the
total property tax dollars of the entire tax role.

So, in 1992, ERAF did pay for that 30 percent of our
costs. In 1993, that that piece was elinm nated. And,
basically, the legislature took away our ability to charge
ERAF for those county costs, all county costs, not just the
piece of L.A."s test claim

So L. A 's test claimaddressed additional work that
was added in 1992. That's additional to the
12-mllion-dollar cost |I'mtalking about back in 1990, and
L.A.'s test claimdid not address the base adninistration
costs of that.

Al so, on page 7, in the citation, | think staff are
construing Section 97.5 of the Rand T Code to only require
ERAF to pay for the adm nistrative costs associated with
establishing and distributing the ERAF, and that's in that

cite where they tal k about the ratio of the amount of
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property tax has shifted to schools. And this particular
section is, in fact -- | think I'"mrepeating nmyself. This
particular section is, in fact, requiring ERAF to pay for
their base anobunt plus all the new activities.

Okay. Also, I'd like to bring your attention to
page 8 of the staff analysis, about the m ddle of the page,
the very first paragraph under "Test Claim Statute," the
staff is describing what the county is clainng and what
we're saying is involving in this, and what the staff wites
here is, "As a result, counties are no |longer able to charge
school districts an adm nistrative fee for establishing and
distributing the ERAF." W' re not tal king about establishing
or distributing the ERAF; we're tal king about all of the
property tax adm nistration costs before the ERAF ever even
came into existence.

Okay. And then, also, on page 10 of the staff
anal ysis, where the staff describes the claimant's position,
about the niddle of the page, it's the indented paragraph
starting at, "Qur test claimdeals with an issue that has not
previ ously been anal yzed or decided by the Commi ssion," it's
saying that -- we're saying that we're requesting
rei mbursenent for all the other property tax adm nistration
activities that were required of counties both before and
i nto ERAF; however, the Commi ssion staff now say, down here
in the paragraph on October 3rd, 2000, "The clai nant now
contends that the elimnation of the counties' authority to
charge school districts property tax adm nistration fee for

establishing the ERAF coupled with the property tax
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adm nistration activities required of counties before ERAF

results, also, in counties paying for public education." Sane
argunent as before.

So l'dreally like to get beyond the nerits of
whether this is a valid test claimor not, and that what L.A.
County's test claimdid is totally different fromwhat we're
requesting here, and, then -- so |I'd like to get into the
i ssue that, yes, once again, that the state is, in fact,
requiring us to pay for public education because the ERAF
fund is not paying its proportional share.

But, in final note, assumi ng that we get beyond this
point, I'"malso not clear but it appears that staff may al so
be requesting denial based on another reason, and that is
that there may be a procedural technicality because we did
not include all of the statutes describing all of the
property tax administration activities beginning in, say,
1978, '79 on through to the current day.

We only focused on Chapter 66 of '93 and that's the
only statute we tal ked about in our test claim because that
is the direct cause of the mandate. So, if we are -- if the
staff is heading into that technical area, we would request
the opportunity to anend our test claimto nake sure we get
all of the statutes and all of the property tax
adm ni stration activities included in this test claimrather
than to be denied based on a procedural technicality.

Thank you.

CHAI RPERSON PORI NI :  Questions from nenbers?

Ms. Shel ton?
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M5. SHELTON: Well, there is a confusion. | think
we might be interpreting section 97.5 subdivision (d)(3)
differently; that m ght be one of the things. The clainant
today is saying that they're trying to get reinbursenent for
t he base ampunt for the activities, or property tax
activities, that were perfornmed before the ERAF statutes were
enacted, that, to ne, would conflict with subdivision (d)(3)
because subdi vision (d)(3) acknow edges existing law in
Educati on Code Section 41000 and 84000, and that existing |aw
prohi biting counties fromreceiving any fees from schoo
districts for collecting, assessing and distributing property
tax revenue, so, if she's trying to -- if they're trying to
get property tax revenue, the |egislature acknow edged t hat
existing law, and I'mnot sure -- | think it should still be
deni ed on that ground.

If they're talking about -- | nean, if they're
tal ki ng about other property tax revenue admi nistrative
activities, doesn't that go back to Item 2? That's where,
guess, the confusion is. | don't understand what the claim
is.

CHAI RPERSON PORI NI': M. Burdick?

MR. BURDI CK: Yeah. Chairman Porini, Allan Burdick
on behalf of California State Association of Counties. It
seenms |ike there's two issues.

The first issue, | guess, is the question: |Is this
atest claimthat's properly before you? And it seens |ike,
maybe, that matter needs to be deci ded before we get into

specific activities and di scussi on about whether or not --
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and, if it is, then, | guess, we can get into discussion
about the specific activities, because, at this point,

think, clearly, when this claimwas being devel oped and the
County of Los Angel es were developing its test claimsone six
or seven years ago, it was pretty clear they were separating
out the differences between what they were doing, and they
were not the sane program but | don't know whether we need
to get into those details.

If you're going to decide that this is not a test
claim-- I"massuning that if it's not a test claimthen it's
not properly before you, so I'ma little bit confused. Maybe
we can get a ruling or sonething on procedures on how we
shoul d be dealing with this.

CHAI RPERSON PORINI: Al right. Can we ask staff to
comment ?

MS. HART JORGENSEN: Well, this matter was
post poned, originally, to give the claimant tine to cone
forward, to make an anmendnent, which would have allowed them
time to allege the statutes that they're saying now shoul d
have been included procedurally, so the test claimis limted
to the statutes that are included in that, and now there's
reference to statutes that weren't there. And | state,
again, that this was postponed in order to amend it, if
necessary. So | believe the opportunity has al ready been
gi ven there --

CHAI RPERSON PORINI:  All right. M. Shelton?

MS. SHELTON: | guess one other point is: \What are

they going to get reinbursenment for? At |east, based on this
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statute that has been alleged, it's sinply reinbursenent for
the adm nistrative fees that they have lost fromthe
districts' ERAF funds, and those -- that cost is already
bei ng rei nbursed under the prior PPs and Gs, and, if there's
sonme other cost that's being alleged, it'd have to stem from
sonme ot her statute.

CHAI RPERSON PORINI:  All right. M. Faul kner?

MS. FAULKNER: A couple points there. Wth this
particul ar recomendati on staff's nmaking, the only
recommendation is that this is not a test claimand
t herefore, recomrends denial on that basis, and that's on
page 13 of the staff analysis. But it has not been very
clear to ne, until this particular docunent, that there may
be a technical issue of not citing all the statutes that
address all of the property tax activities.

Thi s was postponed for several reasons, including
the County of Sonoma's test claim including a | ot of
m scommuni cation but I'"mstill seeing the nmajor argunent
today is whether this is a test claimor not. And I'm
trying -- if we can get beyond that point, where it is a test
claim then | want to clarify that | did not understand, and
| think it's inportant, that this test claimnot be denied on
a technicality of not having listed all of the statutes. |
listed just the statute that caused the nandate. |If we want
to go into all those activities, I'd |ike the opportunity of
listing those statutes.

CHAI RPERSON PORINI:  All right.

M5. FAULKNER: Al so, too, the 1992 |egislation
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that's mentioned where it tal ks about "these nonies will not
be construed to be a shift in financial responsibility," that
part that's in section 97.5 is actually there fromthe 1992
law, not the 1993 law, which is the subject of this test
claim so this is pretty confusing.

CHAI RPERSON PORINI:  Ms. Shelton?

MS. SHELTON: We did have, in the staff analysis,
that if -- again, I'mstill not totally clear on their
position, but, if you're alleging additional activities,

t hose additional activities can be included in the existing
P's and Gs through a P's and G s amendnent.

MR, LAZAR: Can | ask a question?

CHAI RPERSON PORINI:  Yes, M. Lazar.

MR. LAZAR  Thank you.

What's the history of this natter before the
Conmi ssion, since |'mrelatively new?

MS. SHELTON: Well, it was filed in 1994 with
Item 2 as one test claim and then the clai mant requested
that the test claimbe severed and be separately anal yzed,
and then it was put on an inactive list for a couple of
years, or a year and a half or so, | believe, correct nme if
I'"'mwong, and then -- so a draft staff analysis had been
i ssued and then it was requested to be put on an inactive
list; then the Commi ssion put it back on the calendar. And
we received a request fromthe County of Sonoma to postpone
the hearing, because they wanted to file additional conments.
The cl ai mant al so nade the sanme request. So we postponed it

fromthe February 2000 hearing to this hearing today, and we
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did not receive any coments fromthe County of Sonoma.

Now, in the draft staff analysis, |'d have to | ook
back to see, but | believe in the draft staff analysis we
al so noted that, although the clainmnt may be all eging
additional activities other than what are activities that are
not included under the prior paranmeters and guidelines, we
haven't received notification or notice of what those
activities are and where those activities -- or what sections
those activities are stemm ng from so there's nothing to
anal yze

MR, LAZAR: What conclusion did you reach by ny
addi ng conments fromthe County of Sonoma?

MS. SHELTON: |'m not reachi ng any concl usion.

MR. LAZAR: How about the cl ai mant?

MS. FAULKNER: | can't speak for the County of
Sonoma. |I'mnot really clear on that. | did want to
comment, though, that |I've always seen -- the nmjor issue on

this is whether we were duplicating what County of Los
Angel es previously addressed in the test claim and |'ve seen
that as the big show stopper, not whether or not we're citing
all the applicable statutes and activities. | have been
under the inpression that staff has thought we were dealing
with those sanme activities in the County of Los Angel es test
claim

CHAI RPERSON PORINI: Did staff want to comment?

MS. HART JORGENSEN: Well, | would like to point out
t hat under our regulations, specifically, section 1183

subdi vision (e), content of a test claim "All test clains or
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amendments thereto shall be filed on a form provided by the
Commi ssion. All test clainms or amendnents thereto shal

contain at least the follow ng el enents and docunents,"” and
poi nt you to subdivision (1), "A copy of the statute or
executive order alleged to contain or inpact the nandate, the
specific sections of a chapter, bill or executive order
alleged to contain a nmandate nust be identified," then it
goes on to nunber two, "A copy of the relevant portions of
the state constitutional provisions, federal statutes and
executive orders that inmpact the all eged mandate and a copy
of the adm nistrative decisions and court decisions," and,
again, specific chapters, article sections, so, just based on
the regul ations alone, | think it's clear that when a test
claimis filed all of the sections that they believe falls
under that should be identified and copies of those should be
attached. So, again, we'd point out that there was tine
given to file amendnents.

CHAI RPERSON PORINI:  All right. M. Faul kner

M5. FAULKNER: And we thought we satisfied that
request because we did cite Chapter 66 of '93 which was the
chapter that renmpoved the rei nbursenent ability, and that, to
us, was the critical piece, not, necessarily, all of the
ot her existing California |law that was in effect at that
time. Chapter 66 of '93 made -- took away our ability to get
rei mbursenment fromthe ERAF fund. To us, that was the
causi ng agent of this particular mandate.

We did not believe that we needed to go cite all of

t he Revenue and Taxation Codes and the Educati on Code and the
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Heal th and Safety Code and the Streets and H ghways Code and
all those other codes, that describe what the county
auditor's office and the county assessor and the county tax
col l ector have to do, and that's what we end up having to try
to include in this test claim

CHAI RPERSON PORINI: Al right. W have
M. Beltranm then Ms. Steinneier.

MR, BELTRAM : Ms. Faul kner, do you see this as sort
of an allied issue with the Sonoma case that we heard?

M5. FAULKNER: | certainly see that there's sone
very close simlarities in that the Sonoma case is al so
tal king about the shift of the actual tax dollars to the ERAF
fund thus maki ng counties responsible for public education
costs.

This is not dealing with those tax dollars; this is
dealing with whether the ERAF fund is or is not supposed to
rei mburse the county for the property tax adm nistration
cost, so they're kind of parallel but not exactly the sane.

MR. BURDICK: If | may just say one point.

CHAI RPERSON PORINI:  Certainly, M. Burdick

MR, BURDICK: |'d just like to say one thing that,
when this was going through in 1994 at that tine, | think
that the Los Angeles County -- if my nenory serves me right,
and |I'm not a hundred percent sure on this, but | think -- |
believe that both this and the Los Angel es County claim at
that time, were both pending, and, so, at that time, the L. A
County claim | don't think, had yet been found to be a

mandat e by the Conm ssion.
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It had been filed and it had included a series of
chapters, including this chapter as one of the chapters and
one of the provisions that was included. There was a very
| arge sort of enconpassing piece of legislation. And | think
at that tinme the understanding and the operation of the
Conmi ssion was that in order to include this we needed to
file, and San Bernardino County would file, a separate test
claim

I think over the last six years there's been a | ot
of clarification as to the level of specificity that now
think the Comm ssion is looking for, and, at that time, when
we were looking at it, we were filing -- saying, if you're
filing on a chapter and it's that chapter which requires you
to do sonething new, then, essentially, that was what was
i ntended, because, historically, in the early days, that's
how the process worked. But | think in the last eight --
anywhere from maybe -- fromthe begi nning of the Conmi ssion
to when it was created in '85 on, things began to change over
that period of tine.

The only understanding is that in '94, when this was
filed, I think the rules of the ganme were that L. A had its
cl ai m pending, which also cited this but cited a | ot of other
things and was | ooking at a different activity, and the
feeling was that this needed to be a separate test claimin
itself, so San Bernardino, at that tinme, filed it, then al ong
came Sonoma County with their lawsuit a couple of years later
and put this all on hold. So this test claimhas had a

uni que, | think, history; but, at the time when it was filed,
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I think it was the understanding of San Bernardino County,
and the counties generally, that, in order to go after this
portion of the ERAF cases without slow ng down the L.A's
case, which was much nmore technical and specific, that this
shoul d be set aside as a separate test claim

So it may have been able to have been included in
the L.A. test claim except that, fromtheir particular
standpoi nt, they were interested in sonme of the activities at
doi ng the recal cul ation of the ERAF at that tine and so
forth, where it was nice and clear and clean and easy to take
care of, and they did not want to get into these other
i ssues, and this was then -- this was filed as a separate
test claim

So | think, in terms of how we got to this point,
unfortunately, now, it's been six years later and we're
finally getting around to this issue, we've had a | ot of
things take place. And | think that's part of our confusion
if this is or is not atest claimthat is properly before
you. We think it is, because, when it was filed, that was
our understanding. And that was -- and we'l|l probably stil
|l ook at that. We'Il have to go back and look at it and say:
Can we file that or should it be amended under the P's and
G s?

And | guess that's another |legal issue is: |If, from
your standpoint, this hadn't been filed today, would we have
to -- and we're going to file it today, would we file it as a
test claimor would we file it as an anmendnent to the L. A

County P's and Gs? And that's part of what I'msaying. It
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wasn't clear, froma ruling standpoint, as to -- you know, is
staff saying that if it was filed today should it be filed as
an anmendnment, because part of L.A did cover provisions in
Chapter 66 or would we have to file a new test claim

because that issue was not addressed in that particular
statute? So I'm | think, just a little bit confused, in
terms of procedurally.

CHAI RPERSON PORINI: Al right.

Ms. Steinneier, did you want to ask a question or
shoul d we ask staff?

MS. STEINMVEIER:  Well, actually, that's what |'m
going to do. I|I'mgoing to ask a question of the staff.

CHAI RPERSON PORINI:  All right. Great.

MS. STEINMEIER:  Ms. Shelton, in |ight of what
Ms. Faul kner said this norning, would you have witten a
different staff analysis if you had known what she said this
nor ni ng?

MS. SHELTON:  No.

M5. STEINMEIER So it would have been exactly
i dentical ?

MS. SHELTON:. Yes, because nothing has been --
not hi ng, other than this statute, has been cited to you
today. You need to have --

M5. STEINMEIER So it's the sane statute but she's
saying -- and | can see this, fromthe way you wote
analysis, it sounds to ne |ike you were talking -- you were
seeing it as alnost identical or congruous with the L. A

County test claimor did you see differences?
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MS. SHELTON: Well, there may be differences but it
hasn't been described exactly what the differences are.
We've not received a conplete description of what activities
they are talking about. | will note, though -- I'mturning
back to the test claimnarrative, and that is attached as
Exhibit Hto Item No. 2 on Bates page 25, in the second
par agraph, the clainmant is explaining what the test claim
statute did, and it states that then Chapter 66, Statutes of
1993, exenpted schools from paying the property tax
adm nistration fee on the ERAF funds, and that is what we
anal yzed.

MS. STEI NMEI ER: Yeah. For one, |I'mvery confused.
I don't know if that necessarily helps. W're kind of in a
guandary here because this one |anguished for so | ong and
trailed the other one; that's what's causing the confusion
unfortunately, for you and the Comm ssion staff, so we need
sone direction here, and |I don't know what that is.

CHAI RPERSON PORINI:  All right.

Ms. Hart Jorgensen?

MS. HART JORGENSEN: Yeah. | was just going to
comment on the questions. | nean, yes, | guess you'd have to
| ook at the paraneters and guidelines and see -- | nean, if

you could do amendments to the paraneters and gui delines, you
could see if that was covered under the test claimstatute,
that would be one way to go, and, also, if they're not --
Camille, can you respond to whether they have been or not?
M5. SHELTON: Well, again, | don't know, exactly,

what the activities are but one thing I would suggest is
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for -- if you want to do a Ps and G s anmendnent on page 9 of
the staff analysis, we do list the activities or a portion of
the activities that are reinbursable under the prior P's and
Gs. And, if you're talking about activities which stemfrom
those or are consistent with the Comm ssion's prior fina

deci sion or consistent with those statutes and that decision
then you can incorporate it as a P's and G s anendnent. |f
it's sonething that you're tal king about that is conpletely
different and relates to conpletely different statutes, then
you woul d need to anend your test claim

MS5. HART JORGENSEN: O file a newtest claim So
you'd have to | ook and see if it would reasonably stemin our
regul ati ons, explain that, for the paranmeters and gui deli nes,
what activities can be included, if they're not specifically
addressed in the decision, and if there's a -- if it can be
traced, if there's a flowto those activities that were
covered in the statenent of decision and the findings of the
Conmi ssion on the decision

CHAI RPERSON PORINI:  All right. M. Lazar?

MR. LAZAR: Thank you. Can we nmke that
recommendati on? Wbuld that be acceptabl e?

CHAI RPERSON PORINI:  Well, | think, and staff can
correct me, that we need to take sonme action on this test
claimbefore us today and then the clai mants make a
determ nation about whether they want to file a new test
claimor an anmendnment to the paraneters and gui delines, so
that's their decision to nake. W need to take sonme action

on this test claim
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MR. LAZAR: Okay. So you basically want an up or
down on this and then you'll nake your decision? You can't
wi t hdraw until --

CHAI RPERSON PORINI: | don't think. Let's ask our
staff what they're anending this test claim Paul a?

MS. HHGASHI: |If the test claimis anended today,
the rei mbursenent period would go back one prior fiscal year
for the anendnents, if the Commission were to find
rei mbursabl e state nandated prograns for the anmendnments that
are added.

CHAI RPERSON PORINI: So it sounds like it's probably
cleaner for us to take an action today on this test claim
then allow claimants to nove forward with whatever action
t hey deem appropriate.

MS. HART JORGENSEN: Because the anendnent woul d not
date back to the initial time when it was fil ed.

M5. HIGASHI : Correct. The amendnment woul d have had
to have been filed prior to the hearing.

CHAI RPERSON PORINI: M. Burdick?

MR. BURDICK: Well, it seens |ike one of the issues
is: How does this relate to the L. A case? Mybe what we
should do is take a nmonth and | ook at that, conme back with
what it covered and what this covers, and see whether there's
an overlap or not, because |I think that was -- you know, if
the issue is -- | think Camlle has, as | understand it, has
i ndi cated that her decision would be dependent on what L.A.
County covers and whether or not there's an overlap or not,

and | don't think we've done a conparison, recently, between
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t he two.

I think naybe we need to just go back and | ook at
what L.A.'s ERAF case did, what it covers and what statutes
it was found on and | ook at this one and conme back and say,
all right. Here's what this one did. 1Is this different or
not? Should it be an anmendnment or is it a separate test
clain? Because it seens |ike there's confusion

And | think that the San Bernardino County -- we're
not in a position, probably, to renenber what L. A 's case
covered and what statutes were included in that and whether
or not there is an overlap or whether this is separate,
because, at the tine, back in '94, when this was filed,
know that both San Bernardino and L. A County got together
and they conspired, if you will, on who was going to do what
and they made a determ nation, at that tinme, that it was
separate six years ago

Today, | don't think anybody recalls, and it sounds
like that's a critical issue, and it sounds, to me, |ike
maybe the best action would be just to allow the claimnt to
go back and to |l ook at L. A County and | ook at this and neke
the determ nation and | ook at what the staff |ooked at to see
whet her or not this is one and the sanme or two separate test
cl ai ns, because --

MS. HART JORGENSEN:. But what you're tal king about
now woul d be the procedure to see if you want to file an
anmendnent to the paranmeters and gui deli nes, when you say you
want to | ook at the prior decision, so you' d be | ooking at

the activities, and that's sonething that you could do now.
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You're not precluded fromdoing that, no matter what the
outcome of this case is.

MR. BURDI CK: Well, no, because Ms. Shelton said it
has to be consistent with what was found and so we don't know
whet her or not this is or is not consistent with the
statement of decisions and the statutes that were in there.

MR, BELTRAM : How nuch time would it take you to do
this anal ysis?

M5. FAULKNER: A week or two to wite it out.

MR. BURDI CK: W need to sit down and | ook at the
L.A '"s case, so it'll probably take a few weeks.

CHAI RPERSON PORINI:  Ms. Shel ton?

MS. SHELTON: | just wanted you to know that the
staff's position has never changed. The draft staff analysis
was issued in July of 1998, and we incorporated a copy of the
prior PPs and Gs at that tine, and so we have never changed
our position. This is not a newissue. |It's been around for
a couple of years.

MR. BURDI CK: But the whole question about is it
consistent with the statenent of decision and what was
covered is new, | nean, in a sense of whether or not they are
covered or not covered, can this be a stand-alone test claim
or does it have to be an amendnent the P's and G s? And
think if you | ook at that and make that anal ysis, nobody in
this roomcan answer that. And | think at the time, as |
say, both L. A and San Bernardi no were working together and
were comuni cating when they filed those separate test clains

and they believed they were separate.
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CHAI RPERSON PORINI:  All right. Mybe what we
should do is |let nenbers ponder on that and let's ask for
M. Zemitis to give his testinony. He's been sitting
patiently while we discuss this.

MR. ZEM TIS: Thank you. Cedrick Zemtis,
Department of Fi nance.

We actually concur with the staff analysis. W
beli eve that the Revenue and Taxati on Code sections were the
same as the L. A County case. And, on page 9 of the staff
analysis, it does -- in bold highlights there, Chapter 66
requires counties to, anong other things, adm nister new
property tax revenue allocations to school districts without
authority to charge school districts for associated
adm ni strative costs, so we considered that as being included
in the L.A case, and so -- but we don't see where there are
di fferences here.

In addition, we're not sure what administrative
costs there could have been related to ERAF prior to any ERAF
statutes sinply by definition, and so we concur with staff's
anal ysis and we recomend that this claimbe denied.

CHAI RPERSON PORINI:  All right. Questions from
menber s?

(No Response.)

CHAI RPERSON PORINI: Do we have a notion?

MR. BELTRAM : Madam Chairnman, | would nove to
continue this itemfor one nonth.

M5. STEINMEIER |'Il second that.

CHAI RPERSON PORINI: Al right. W have a notion
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and a second.

Is there any further discussion?

(No Response.)

CHAI RPERSON PORINI:  May | have roll call

M . Sherwood?

MR, SHERWOOD: Maybe if we're going to continue it
for one nonth, what are we asking to be done during that
nont h?

M5. SHELTON: | don't know.

CHAI RPERSON PORI NI :  We need some clarification.

MR, BELTRAM : Well, it's going to give the
claimants the opportunity to do the evaluation that they
tal ked about. They nay want to voluntarily withdraw this
issue, if they can, and go to the PPs and Gs on the L. A
case, that's one possibility; the other possibility is conme
back and push their existing claim

I frankly think of this as the stepchild of the
ERAF. [|'ve already voted on that once. M position really
hasn't changed, so |I'm probably not going to be in the
maj ority on whatever vote we take but | really think that the
fol ks here should have the opportunity to take one nore | ook
at this thing. |It's been dragging on for, what, eight years
as it is.

MS. HALSEY: | have a procedural question.

CHAI RPERSON PORINI: Al right.

Ms. Hal sey.

MS. HALSEY: Am | correct, when the claimis brought

before us, the claimshould be fully stated, what's being
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clainmed, and the |law or the provision that we're tal king
about should be included in the claimand we address that and
only that?

CHAI RPERSON PORINI:  And | believe that that was
what Ms. Hart Jorgensen read to us fromthe regul ations.

MS. HALSEY: Then | don't understand why there's
confusion, and | don't see how staff hasn't addressed what
has been rai sed.

CHAI RPERSON PORINI:  All right. W have --

MR. BELTRAM : W have some confusion from our own
staff.

CHAI RPERSON PORINI:  All right.

Ms. Shel ton?

MS. SHELTON: Well, let nme just note that if you
took action on this claimtoday, that would not prevent the
claimant fromfiling another test claim and, if the
Commi ssion were to deternmine that that was a reinbursable
state mandated program the reinbursenent period would al so
go back to the prior fiscal year. They can also file -- that
woul d not prevent themfromfiling a PPs and G s anendnent.
So, if there is action fromthe Conmm ssion today, they can
still do those two things.

MR, SHERWOOD: How woul d that inmpact --

CHAI RPERSON PORINI: M. Sherwood?

MR, SHERWOOD: |'m sorry, Madam Chair

How woul d that inpact the claimnts financially, if
it was found to be a mandate?

M5. SHELTON: MWell, if they are alleging other
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activities, which it appears that they are alleging, it's not
included in this claim So we can't -- there's been no

anal ysis of that and so there cannot be a decision on that
today. The only inpact that it would have would be on their
ability to either withdraw this claimor to anend this claim
and, if they wanted to amend this claim it wouldn't mke a
difference for a reinbursenent period.

MR, SHERWOOD: Okay. That's true.

M5. FAULKNER: | think there's --

CHAI RPERSON PORINI:  All right.

Ms. Faul kner?

MS. FAULKNER: It's ny understandi ng that because we
filed this test claimin Decenber of '94, that the financia
results of this would go back and cover fiscal year '93-'94
through today. |If we did this as an anendnment -- if this got
st opped and we did this as an anendnent to the P's and G s,
we could only go back to --

MR BURDI CK: ' 99-2000.

MS. FAULKNER: ' 99-2000 or '98-'99 at the very
earliest.

CHAI RPERSON PORINI: Staff is shaking their head.

MS. SHELTON: That's correct, what you're saying.
But, if you were to file a test claimanendnent, that
anmendnment and t hose anal yses of whatever code sections that
woul d be all eged would only go back one prior fiscal year
So, if you filed the anendnent today, it would only go back
to the '99-2000 --

MR. SHERWOOD: | think that --
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CHAI RPERSON PORINI: M. Sherwood?

MR, SHERWOOD: Just following that up, | need to
make it a little nore clearer for ny mind. Right now it
goes back to '94?

MS. SHELTON: Right.

MR, SHERWOOD: If they file a newclaim it would
not go back to '94, would it?

MS. SHELTON: Right.

MR. BURDICK: That's where we | ose.

M5. SHELTON: At the tine this test claimwas filed,
the Governnent Code sections did not allow the reinbursenent
period to go back to the original filing for anendnents; that
Gover nment Code section has been changed, but it was a recent
change | ast year, but that -- the test claimwas filed before
that change in the Government Code.

So, in other words, they don't get the benefit of
that. |If they file an amendnment to the test claim that
amended section, those additional code sections would only
be -- reinbursenent would only go back to the prior fisca
year of the date of their anmendnent filing.

MR, SHERWOOD: What if they file a new clain®

MS. SHELTON: It's the same thing. |If they file a
new claim it would go back to the prior fiscal year, so it
really doesn't nmake a difference.

MR. SHERWOOD: But it seems like it would nmake an
i mpact, though, financially to the claimants, if we were to
foll ow your concl usion here. If they filed a new claim

basically they would be unable to claimcosts for those
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years, '94 through '99.

MS. SHELTON. Can you repeat that?

MR, SHERWOOD: |I'mtrying to get back to when the
claimtook effect. This current claimthat we're |ooking at
takes effect in '94.

MS. SHELTON: Right.

MR, SHERWOOD: Ckay. And which they can file costs.

MS. SHELTON: Right.

MR. SHERWOOD: Now, if they file a new claim they
could only go back to '99?

MS. SHELTON. That's right. That's correct.

MR, SHERWOOD: So am | nissing sonething?

MR, BURDICK: | think what Canmille is trying to say
is that she is assunming that if we find anything that's in
there, it would have to be an amendnent; it's not part of
what was filed. W disagree with that, and that's why we
think there still is an opportunity that this could go back
to '94, and that's what we're saying is that if we | ooked at
L. A. County's ERAF case, we |ook at this, what was presented,
we probably would need to present alnost |like a matrix or
sonmething to show the duties and activities and where they're
separated, because it's a conplicated thing, and say, "Here's
the piece and this is why it was done"; then Canmille can | ook
at that and deci de whether or not she believes it is legally
covered in that test claimthat was filed or not.

She, | think, has taken the position now that she
does not believe that it probably woul d be because she's

al ready exanmined it. W don't agree with that. But we think
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we just may not have communicated it clearly, but, hopefully,
it's covered. W nmmy have come to the sane concl usion that
Cami |l e does that maybe it wasn't, but we're confused.

CHAI RPERSON PORINI:  All right.

M5. HART JORCENSEN: | want to do a summary. |If we
found that the section alleged here, 97.5, constituted a
mandate, it would go back to the filing period. That period
woul d be covered. But, if there was an anmendnent right now,
if there was an anendnent addi ng ot her code sections, we have
the hearing. That amendnent with other code sections that
may or may not be a mandate woul d not go back to the origina
filing period. They would only go back within the first
year. So he's correct; it would go back to the origina
filing period, only if you found the mandate for section
97. 5.

If there was an anendnent, the amendment -- whet her
they filed a new test claimor whether they did an amendnent
right now, it would only go back to the prior fiscal year, so
it would be the sane difference.

And | want to read to you fromsection 17557. It
i ndi cates, "The claimant may, thereafter" -- it tal ks about
filing a test claim "The claimnt nmay thereafter anmend the
test claimat any tinme prior to a Commi ssion hearing on the
claimw thout affecting the original filing date as |ong as
the amendnment substantially relates to the original test
claim'’

We've had the hearing. By virtue of having the

hearing, the die is cast on this, so it doesn't matter what
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you woul d do. And, also, again, they're not precluded from
filing an amendnent to the P's and Gs. They could have
someone working on that right now whether or not this test
claimis decided.

MR, LAZAR: W could put it over, then, and it
woul dn't be to their detrinent?

CHAI RPERSON PORINI: It would be a detriment.

MR. LAZAR It would be?

CHAI RPERSON PORINI:  Yes, because we are having the
heari ng today.

MR, LAZAR. W don't do that at city counci
neeti ngs?

CHAI RPERSON PORI NI :  There are sone differences
bet ween | ocal government and the state government.

Al right. W have a notion and a second before us.

Is there any further discussion?

MS. HALSEY: 1'd like to make a substitute notion.

CHAI RPERSON PORINI:  All right. M. Hal sey, a
substitute notion is always in order

MS. HALSEY: It would be to adopt the staff's
reconmendat i on.

CHAI RPERSON PORINI:  All right. W have a
substitute notion to adopt staff's reconmendati on to deny
this test claim

I's there a second?

CHAI RPERSON PORINI: | will second that.

Di scussi on?

M5. STEINMEIER | think if we're going to nmake a
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m stake here, 1'mgoing to error on the side of allowi ng the
claimant -- now that sone confusion has been identified
anyway, and | don't know if we have a clarification, but we
have identified where the conflict or confusionis, so l'd
guess |I'd rather error on the side of allowi ng themto get
one nore shot at trying to explain it to us and to staff.

Failing that, we will have to act, but | feel we
ought to give thema nonth, so | would be opposed to the
substitute notion.

CHAI RPERSON PORINI: Al right. Further discussion?

MS. HALSEY: | guess --

CHAI RPERSON PORINI: Ms. Hal sey?

MS. HALSEY: M only confusion is why there's
confusi on, because |'m assum ng nost of the people involved
in bringing these clains are attorneys. | nean, you have to
state a claimand support it, is that not true, or am| --

MR, BURDI CK: Unfortunately, we have no attorneys
at the table.

MS. HALSEY: Okay.

CHAI RPERSON PORI NI : Al so, perhaps for
clarification, we have fol ks who have a |l ong history with
this Comm ssion and hel ped wite their regul ations.

M5. HALSEY: Ckay. | always assuned that the
advocates were attorneys.

CHAI RPERSON PORINI:  All right. So we have a notion
and a second to deny the test claim

May we have role call

MS. HHGASHI: The nption is the substitute notion,
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so it would be an anendnent to the original notion which was
to continue.

CHAlI RPERSON PORI NI :  Ri ght.

M5. HHGASHI: So let me call the role.

Ms. Aronberg?

MS. ARONBERG. Let ne get clarification. Wat is
this?

MS. STEINMEIER It's to deny.

CHAI RPERSON PORINI:  It's to deny the test claimand
t hen continue --

MS. HIGASHI: My understandi ng of the notion was
that you were naking a substitute notion, which is an
amendnent to the main notion, which was to continue to go
with the staff's reconmmendation, which is to deny it, which
is saying, in effect, that it is not a test claim Correct?

CHAI RPERSON PORINI:  That's correct. That's what |
seconded.

M5. HIGASH : Ms. Aronberg?

MS. ARONBERG. So we're voting on whether to
continue it?

MS. HALSEY: No. This is yes or no to deny the test
claim

MS. HIGASHI : To anend.

CHAI RPERSON PORINI:  All right. The notion before
us is to deny the test claim

MS. ARONBERG. Ckay. Aye.

MS. HHGASHI: M. Beltram ?

MR. BELTRAM : No.
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HI GASHI : Ms. Hal sey?
HALSEY: Aye

H GASHI: M. Lazar?
LAZAR:  No.

H GASHI : M. Sherwood?
SHERWOOD:  Aye.

H GASHI: Ms. Steinneier?

STEI NMVEI ER: - No.

> 5 » » » D » » O

HI GASHI: Ms. Porini?

CHAI RPERSON PORI NI': Aye.

MS. HIGASHI: That notion carries, and that's only
the substitute, so do we need another notion, then, because
now we' ve anended the primary notion so we should have a
noti on on the substitute. W should have a vote on the
substitute notion now.

CHAI RPERSON PORINI:  All right.

MR, LAZAR: On the original notion?

MS. HI GASHI: Right.

CHAI RPERSON PORINI:  So the original notion was to
post pone.

MS. HIGASHI: Let nme read this. The substitute
noti on was approved on a 4-3 vote.

CHAI RPERSON PORI NI So we have denied the test
claim

MS. HIGASHI: No; therefore, the notion before you
is the sane notion, and so, for clarity, we should probably
have anot her vote on that.

CHAI RPERSON PORINI: So what we are voting on now
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be exactly the sane thing we voted on a nonent

MS. HIGASHI: Yes, voting on the staff

recomendati on.

CHAI RPERSON PORINI: Al right. Al right.

May we have role call.

H GASHI: M. Beltram ?
BELTRAM :  No.

HI GASHI : Ms. Hal sey?
HALSEY: Aye.

H GASHI : M. Lazar?
LAZAR:  No.

H GASHI : M. Sherwood?
SHERWOCD:  Aye.

H GASHI: M. Steinneier?
STEI NMVEI ER: No.

HI GASHI: Ms. Aronberg?

ARONBERG ~ Aye.

» 5 » » » 3 » D B H H I D

H GASHI :  Ms. Porini?
CHAI RPERSON PORI NI :  Aye.

Al right. So we have a -- unfortunately,

adopted the staff's reconmendati on twi ce.

br eak.

Thank you.

MR. BURDI CK: Thank you.

ago.

we have

CHAlI RPERSON PORINI:  We need to take a five-mnute

(Wher eupon a break was taken.)

CHAI RPERSON PORINI: Al right. If the folks can

be seated. We're going on our next test claim
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M5. HHGASHI: Item 4 will be presented by staff
counsel , David Scribner

CHAlI RPERSON PORI NI : M. Scri bner

MR. SCRI BNER: Good nmorning. "The test claim
| egi sl ati on and regul ati ons established a programrelated to
achi evenent testing that school districts nust administer to
pupils in the state, the Standardi zed Testing and Reporting
Program or (STAR) Program The STAR Program requires school
districts, between March 15 and May 15 of each year, to test
all students in grades 2 through 11 with a nationally norned
achi evenent test designated by the State Board of Education.
School districts are also required to engage i n numerous
activities related to test administration and reporting.

"Staff finds that i medi ately before the enactnment
of the test claimlegislation, state law did not require
school districts to adm ni ster achi evenent tests to pupils.
Rat her, prior law set up an incentive program for schoo
districts that adm nister achievenent tests to all pupils in
grades 2 through 10. Former Educati on Code section 60640
provi ded $5 per pupil tested to those districts that
certified to the Superintendent of Public Instruction that it
woul d adni ni ster achi evenent tests to all pupils in grades 2
through 10. Staff also finds that the test claimlegislation
did not itself include 'additional revenue that was
specifically intended to fund the costs of the state mandate
in an amunt sufficient to fund the cost of the state
mandate.' Thus, staff finds that Government Code section

17556, subdivision (e), is inapplicable to this test claim
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"Accordingly, staff finds that the test claim
| egi sl ation inposed costs nmandated by the state upon schoo
districts. Staff concludes that funds received by schoo
districts for the adm nistration of the STAR Program pursuant
to the State Board of Education's reinbursement rate should
be of fset against total claimanounts for this test claim

"Staff reconmends that the Commi ssion approve this
test claimfor the activities listed on pages 3 and 11 of the
staff analysis."

Pl ease state your nanme for the record

MR, CUNNI NGHAM  Ji m Cunni ngham San Di ego Unified
School District, test claimnt.

MR, KNOTT: Rick Knott, Controller, San Diego
Uni fied School District.

MR. RAINES: Bob Rai nes, Testing Program Manager
for the San Diego Unified School District.

MS. OROPEZA: Jeannie Oropeza, Departnent of
Fi nance.

MR. ZERVI NKA: Pete Zervinka, Departnent of
Fi nance.

CHAI RPERSON PORINI:  All right. Wuld you like to
open, M. Cunni nghanf?

MR. CUNNI NGHAM Pl ease. W recomend that you
adopt the staff recomendati on with two subsequent changes on
Bat es page 12, the first and fourth bullet pointed
par agraphs. W request that you delete the two sentences
that read, "Cost associated with teacher tinme to adm nister

the tests are not reinmbursable"; it's the sane sentence in
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both of these two bullet-pointed paragraphs.

These two sentences in the proposed docunent are not
supported by evidence; further, these sentences, if adopted,
woul d adopt the plain |anguage of Article Xl I1(b) section 6
of the California Constitution and the intent of this
constitutional provision. Section 6 requires the state to
rei mburse school districts for the costs of any new program
or higher level of service inposed on school districts with
certain exceptions not applicable here. The California
courts have consistently held that Section 6 is intended to
prevent the state fromforcing a programon school districts
wi t hout paying for the cost of the program

The staff's reconmendati on would do just that, it
woul d force the STAR program on school districts and would
not reinburse us for a substantial cost that is part of that
program The state could have inplenented this STAR program
usi ng state enployees to adnminister the tests. |If they had
done so, then the state will incur this cost. There's no
valid reason that because they chose to use school district
enpl oyees to carry out their tests that they should void
rei mbursenment for those costs.

Wth nme, this nmorning, | have Rick Knott, the
controller of San Diego Unified School District. M. Knott
is an expert in school finance with over 30 years of schoo
finance and auditing experience. M. Knott also is an
i nstructor on school finance at U.C. San Marcos, has a
bachel or's degree in accounting and a naster's degree in

education and adm ni stration
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M. Knott will testify on the standard cost
accounting principles and practices both in the field of
school, finance and also in the field of general accounting.

Also with nme today is M. Bob Raines, the testing
program manager for San Di ego Unified School District.

M. Raines has a bachelor's of arts degree in mathenmatics

and a nmaster's of arts degree in secondary adm ni stration.

M. Rai nes has served with the district for 21 years and has
managed the district's testing unit for the last six years.
M. Raines will briefly explain the adm nistration of his
STAR program the costs associated with the admnistration of
the STAR program and is available to answer any questions you
may have regardi ng the STAR Program

And, with that, 1'd like to turn the floor over to
M. Knott.

CHAI RPERSON PORINI:  All right. M. Knott.

MR. KNOTT: Thank you very much. Good norning,
| adi es and gentlenen. Just to correct the record, it's Ca
State University, San Marcos. | don't think they think of
thensel ves as part of the U C. systemyet.

For those of you who don't find cost accounting on
the preferred |ist of reading for night activities, I'd |ike
to just go through and discuss a little bit about the cost
accounting principals. Cenerally speaking, what I'mgoing to
focus on are the guidelines that we school districts in
publ i c governnent have to focus on.

I would Iike to cite for your exanple, for instance,

the State Adm nistrative Manual, section 6610, which is
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publ i shed by the Departnment of Finance wherein they define
cost to be "the redirection of existing staff and/or
resources to an activity"; further, in that manual, they

i ndicate that "direct costs do include personnel needed to
performa line function or activity as prescribed."

Continuing on in the same manual published by the
Department of Finance, in section 9200 through 9240, they
speak of cost accounting principles as "those that require
t hat any cost which can be identified directly to a program
be charged to that program™ |In this particular case, the
teachers are involved in the programthat we have here before
you, the STAR testing.

"Typi cal cost accounting procedure for allocation of
sal aries and wages is to charge a programwi th a nunber of
hours taken up by that particular program™ and that is, in
fact, what we seek to do, the tinme spent by district
enpl oyees and the activities is what we seek to claim

Continuing in section 8752.1 of the Department of
Fi nance under the state policy for the recovery of full costs
by state agencies, it is described "that personnel service
costs incurred and neeting the cost objective are part of the
direct cost to be recovered by state departnents.” So their
own guidelines call upon the state agencies to charge | abor
cost directly.

Under the State Accounting Manual, which is
publ i shed by the California Departnent of Education, which
all the public school districts in California nmust conply

with, in section 702, direct costs are described to be "Those
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that are charged to the benefitted program™ and an exanple
is given, "Exanple of cost easily identified with a
particul ar program are teachers' salaries," in the State
Account i ng Manual

Finally, turning to the federal sector, the Ofice
of Managenment and Budget publishes nunerous circul ars, and,
in Circular A-21, which deals with cost principles for
educational institutions, and, in A-87, cost principles for
state, local and gam ng and Indian tribe governnents, direct
| abor costs are defined to be "Those costs that are
identified with a particular activity including conpensation
of the enployees for the tine devoted to the activity."

So, by the state's own directions that we have in
their manuals, the tinme spent by teachers in performng this
activity are allowable costs for that particular activity.

Thank you.

MR, CUNNI NGHAM  Thank you. I'Il turn it over to
M. Raines to give a brief description of the STAR program

CHAI RPERSON PORI NI: M. Raines.

MR. RAINES: Good norning, |adies and gentl enen.
The STAR Programis the npst extensive statew de testing
programin the history of California. |In our district, it
i nvol ves ten grade | evels and approxi mately a hundred
t housand students.

The extensive and detailed requirenents related to
adm nistration, reporting and processing and the newy
i nposed penalties for inconplete or incorrect denographic

reporting have contributed greatly to the conplexity of this
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program

The coordination involves several areas: One is
staff devel opnent of site testing coordinators and teachers
in the areas of appropriate test preparation guidelines,
security procedures and administration, consultation with
school personnel on ongoing basis relative to appropriate and
i nappropriate test preparation materials and activities,
ensuring proper test security procedures are observed at
schools relative to storage and distribution of test
materials, the collection and redepl oynent of the answer
docunents for the augnmented content tests, appropriate
adm nistration of practice tests and sanple itens and
appropriate handling of student answer docunents.

Anot her area is ensuring that proper test
adm ni stration procedures are followed at schools in
accordance with California Departnent of Education and
Publ i sher Gui delines, ensuring that denographic information,
whi ch now represents 17 distinct fields on every answer
docunent, is properly coded on answer documents, that means
the necessity to pre-code answer docunents for nobst students,
handcodi ng answer docunents for students new to the district
or the school since, approximately, January of the schoo
year, and for dempgraphic fields that may not be carried on
the district database, and, of course, processing answer
docunents for quality control

A final area involves investigation of testing
irregularities followed by the California Departnent of

Educati on and subsequent special coding of the answer
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docunents in those cases.

Thank you.

MR, CUNNI NGHAM  Thank you.

CHAI RPERSON PORINI:  All right. M. Cunningham
have you conpl et ed?

MR, CUNNI NGHAM  Yeah. Again, our recommendation
woul d be to adopt the staff recomendati on excluding the two
sentences at the end of those two bull et pointed paragraphs.

CHAI RPERSON PORINI:  All right. Departnent of
Fi nance, Ms. Oropeza?

MS. OROPEZA: If | could respond to the first
comment that was nmade by the claimants, in ternms of -- while
we woul d agree that you can point to or determine which costs
that teachers and administrators are using to directly
adm ni ster the program the statute that authorized the
program al l ows districts to adm nister the tests during a
regul ar day of instruction.

So, to the extent that the claimnts are all eging
that this is not being paid, then they would have to be
of fset by the nobney that we're paying themfor a regul ar day
of instruction, which they can't be doing both activities at
the sane tinme. Therefore, we believe that while they can
directly claimfor the adm nistration of the programthen
they would have to offset the costs by not conplying with
provi ding the regular mnutes of instruction.

However, we contend that because the statute
aut horizes that they do provide or adm nister the tests

during the regul ar school year, we are, in essence, paying
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what we paid for, |like we do for regular mnutes of
instruction, therefore, we find that it's not reinmbursable
since we're already paying for it.

The other thing that we'd like to point out is that
in many cases districts conplain that the state devel ops or
establ i shes new prograns and then doesn't pay for them In
this case, we believe that the |egislature and the
adm nistration did the right thing by setting aside nonies
specifically to adnminister the STAR Program and we believe
t hat once you take out the fact that administering the
programis not reinbursable, we provided nore than sufficient
funds to cover the costs of the district.

If you look at their Exhibit H, which outlines the
cost, if you backed out the cost of the teachers and the
adm nistrators, it is very evident that we are providing nore
than sufficient funds to cover all the costs that are being
clainmed that we believe are reinbursable; therefore, we think
that the staff analysis incorrectly says that we need to
provi de more noney in the |egislation, because the costs --
or the funding that we provided isn't sufficient, and,
therefore, we don't think this is a reinbursable mandate for
t hat reason.

The staff analysis is claimng that this statute did
not provide additional funding, which we don't believe is
necessary, since we believe we funded the costs up front
t hrough the Budget Act for this program

MR. CUNNI NGHAM  Can we respond?

CHAI RPERSON PORINI:  Well, let's see.
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M. Zervinka, did you want to --

MR ZERVI NKA:  No.

CHAI RPERSON PORINI:  All right. M. Cunningham

MR, CUNNI NGHAM  All right. Well, the staff has
done the proper analysis. Again, they've |ooked at the
section that addresses -- in your statutes that addresses
of fsets, and it requires the Departnment of Finance to prove
three things: One is that the statute or executive order
that inposed the nandate included the additional revenue;
second, that the additional revenue was specifically intended
to fund the costs of the mandate; and, third, that the
addi ti onal revenue was sufficient to cover the entire cost of
t he mandat e.

Now, if the Departnment of Finance cannot prove any
one of those three things, their argunment nust fail. In
fact, they cannot prove even one of those three. Section --
or Chapter 828 of the Statutes of 1997 is the statute that
i nposed this mandate. There is no appropriations of funds in
Chapter 828. This, alone, would defeat their argunent.

In our test claim we've acknow edged that in the
Budget Act the state did appropriate 6 -- up to $8 per test,
however, those funds are not sufficient and they are not in
the bill that adopted the mandate. W have al ways taken the
position that whatever funds we receive through that budget
bill, though, the $6, now our district is limted to $2,
woul d be a proper offset against the claimbut it does not
defeat the test claim

Secondl y, nowhere has the Department of Finance
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provi ded any evidence to show that there was noney
specifically intended in the budget bill for this particular
mandat e ot her than the $6. They've not provided any evi dence
that the teachers' tinme is paid for there. And, with respect
to our exhibit, that's something that we did at the begi nning
of this program before we knew what the costs are. W think
our costs are significantly nore than that. Even if you were
to discount the teachers' time in admnistering the tests,
you would still have costs in excess of the claim

Again, that's a factual matter that | don't believe
the Departnent of Finance is qualified to testify on this
matter. W have been collecting cost data over the |ast
three years. | don't know that they have.

And, finally, 1'd like to turn over the floor to
M. Knott to address the revenue issue.

CHAI RPERSON PORINI: M. Knott.

MR, KNOTT: The Departnent of Finance cited the
fundi ng that school districts receive which we call our
Revenue Limt Funding. So now we're paying for the
attendance of our students. Since the enactnment of the STAR
law, that revenue limt has been adjusted for only three
items: a cost of living adjustment, which is tied to the
Department of Commerce price deflator, and that goes to al
school districts just to maintain for the cost of inflation
not new activities but just inflation; we've been funded for
the growth in our student popul ation, our ADA; and the third
itemis beginning in 2000-2001, if school districts

participated in the beginning teachers' sal ary adjustnment
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| ast year, we are able to add to our revenue linmt a dollar
anmount if you participated in that program Those have been
the only three adjustnments that have occurred to schoo
districts' revenue limts.

I"d also like to point out that while schoo
districts are mandated to offer school for 180 days, our
funding is tied to our P2 ADA. Qur P2 ADA fromny district
cut off on March 23rd, this year. It cut off prior to the
adm nistering of the tests. So the argunment that we would
have lost funding if the students weren't in instruction is
really null and void, because our funding was tied to our ADA
generated up to our P2 point in tinme, and the test occurs
after that time. W are not penalized for absences after
that point in tine.

CHAI RPERSON PORINI:  All right. M. Oopeza.

MS. OROPEZA: It's not clear to ne exactly what

evi dence the claimants are expecting us to provide. It seens
to us that -- and it's also not clear to ne why it's
necessary that the legislation -- the legislation has to

provide, fromwhat | can tell here, additional revenue
sufficient to cover costs for the mandate.

If we provided noney in the Budget Act, it covers
those activities, then, by virtue of that, we don't have to
provide additional funds if we're also covering the costs of
the district. And there are very -- in the regulations that
the Departnent of Education has adopted, there are very clear
outlines of what the districts are being rei mbursed for, so

["mnot quite sure what it is that the claimnts are
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expecting us to provide, in ternms of evidence, beyond what's
al ready out there.

And one last thing: Districts were provided 1.8
billion dollars in deficit reducti on noney as an additiona
adj ustment that could be used for any discretionary purpose.
And, as | understand it, it nostly went to teachers
sal ari es.

MR. KNOTT: The deficit reduction that the
Department speaks to is paying us on their cost of living
adj ustnents for 1990 through 1995. It's just a grant that's
for revenue limts, but failed to appropriate funding for
So it just neans that we're going to be paid a hundred cents
on the dollar beginning in 2000 and 2000 and 1

Thr oughout the decade of the 1990's, schoo
districts were paid anywhere from89 cents to 93 cents on the
dol l ar of what they were entitled to under the state law. So
that was not new funding for new prograns. |It's sinply
financed on cost-of-living adjustnents that predate the
mandat e

CHAI RPERSON PORINI:  All right. Questions from
nmenber s?

MR. BELTRAM : Madam Chair, 1'd like to ask staff:
Do you have a comment on this salary issue?

MR, SCRIBNER: The salary issue? WlIlIl, the origina
poi nt, going back a little bit, as far as the clai nant
bringing up the cost accounting issues that teachers' tinme to
be accounted for, the staff does not disagree. However,

17514 is in direct conflict with that and is what the
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Commi ssion is governed by. 17514 defines costs mandated by
the state.

Costs mandated by the state neans any increased
costs which a school district is required to incur "increased
costs"; the school day is not extended, the school year is
not extended. Teachers are doing sonething different. They
are doing the STAR Program as opposed to teaching math or
hi story or whatever. |It's a different activity, in the sane
amount of tine, that has not resulted in increased cost, and
that was our position, and that is why the change was made
fromthe draft.

CHAI RPERSON PORINI: M. Cunni nghanf?

MR. CUNNI NGHAM  Yeah. W don't agree with that.
VWhat has happened is that you have replaced a state chosen
activity or you' ve used a state activity to replace a
district activity, and that does have a cost. W nmmy have to
extend other services or things that we normally would have
had the teachers do. W no |onger have the opportunity to
have the teachers do the activities that we, as the loca
governnent, would chose to have them do. W' re now carrying
out a state program

And it's just like if the state had carried out a
programitself and had not passed to us -- so all the
Departnment of Finance staff has to administer the tests. You
know, there is a cost associated with that because you're
repl aci ng sone other activity that you woul d ot herw se have
done with a state activity.

Again, I'd like to turn it over to M. Knott for
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just a nonent.

CHAI RPERSON PORINI: M. Knott?

MR, KNOTT: | think there's been an acknow edgnent
by the state, and especially the adm nistration here, trying
to seek ways to increase the instructional tine,
acknow edgi ng that our students aren't receiving all the
instructional time. M district has enbarked upon this year
maj or, major prograns of after-school tutoring, reading
prograns, enlarging our sumer school program beyond the
| evel s funded by the state, trying to just address the fact
that within our existing instructional tine we're not getting
the job done, and | think there's general recognition

So that any time there's a state inposed nandat e,
which takes tinme away fromthe instructional function, and
yet we want to hold our students and have them achi eve at
very high standards, then we're forced to find ways to give
them back that instructional tine. And you're seeing that
t hroughout the State of California, and this admninistration
has recognized that within the last two years and is taking
efforts to try to address that very issue.

In this particular case, the |legislature inposed a
mandat e whi ch took away tinme from our students and we're
trying to make that tine up, so there is an increased cost
going to the district.

And, as M. Cunni ngham i ndicated, the redirection of
effort is a legitimte cost chargeable to any program Those
who nandate the change nust be prepared to pay for the

change, and that's what the state has basically set up in the
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mandat ed cost process, and the |egislature acknow edges that.
They tell us to cone to you.

We acconplished -- we carried out the mandates, but,
as you're very well aware, you're unable to act within the
first year we carry out the mandates, so, obviously,
districts are carrying out mandates wi thout the benefit of
bei ng i ncreased funded, hence we cone to the Comni ssion
ultimately to the legislature and the governor, for the
rei nstatenment of those dollars that we've | ost during that
time that we've had to conme forward to conply with the
mandat e and then to get our hearing before you and the
| egi sl ature.

CHAI RPERSON PORI NI:  Questions from nmenbers?

Ms. Steinneier?

MS. STEINMEIER: | have a lot of synpathy for this
i ssue; however, even though cases -- excuse ne, decisions
made by the Conmmi ssion are not -- do not set precedent. W

have | ooked at this very issue several other times since |'ve
been on the Commission in the |last three years, and we have
not been able to find a way, under our existing code
sections, to be able to give you this redirected tine.
wish there were a way to do it. 1|'d suspect you' d have to go
to other sources to get that, either the legislature or the
courts.

There have been no court rulings or |legislation that
says that redirected costs are reinbursable. So, at this
point, although I'd like to make that change, |I'mafraid I'm

going to have to go with the staff analysis, and then -- and
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it has given you a lot of activities which are additiona
costs that we can actually quantify and rei nburse the schoo
districts for, so | amgoing to be supportive of the staff
anal ysi s.

And, if it's appropriate, I1'd like to nove it.

CHAI RPERSON PORINI:  All right. W have a notion.

MR. SHERWOOD: | would like to second the notion.

And |1'd also like to say that | agree with
Ms. Steinneier, since |'ve been on the board a few years
nmyself, and this issue is one that we've addressed before,
and it's not pleasant, but | think we're in the
position we're in and that we have to vote from where we are.

MR. CUNNI NGHAM  We're just giving you another
opportunity to get it right.

CHAI RPERSON PORI NI':  Thank you, M. Cunni hgham

Al right. W have a notion and a second.

M. Beltram ?

MR, BELTRAM : M. Cunni ngham why don't you just go
out and hire people to do this?

MR. CUNNI NGHAM That may be the result.

MR. BELTRAM: [|'msure that it's --

MR. CUNNI NGHAM We may need to just have staff
probably on those days.

MR, BELTRAM : They keep just sending you things to
do and, you know, sane anount of folks to do it. Sonething
has got to break at some point in tine.

MR. KNOTT: One of the things we attenpt to do was

to carry out the state direction of mandates in the nost cost
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efficient way that we possibly can but al so recognize who is
the best person to do it. And, believe ne, when you're

adm nistering tests, probably the best person to adninister
the test to the kids in the classroomis that child' s teacher
who is famliar with that class popul ati on as opposed to
bringing in an outsider who may not know which children may
need a little nore attention during the test process.

CHAI RPERSON PORI NI :  Just as a side note, | would
say that your suggestion that the Departnment of Finance m ght
adm ni ster the test, maybe we'll pursue that.

MR, KNOTT: When is staff avail able and how many?
Mark it on your cal endar, March 15 to May 15.

CHAI RPERSON PORINI:  We'Il work that out.

M. Beltram ?

MR. BELTRAM : How nuch tinme does the test take?

MR. CUNNI NGHAM | think Bob can address that better
than |.

MR. RAINES: About eight hours, right now, of actua
testing time, and that doesn't include reading the directions
and so forth. Wth the proposed addition of two nore content
standards test in history/social science and science this
next year, it's going to be sonething over ten hours.

CHAI RPERSON PORINI:  All right. W have a notion
and a second before us to adopt staff’'s recommendati on

M . Lazar?

MR, LAZAR:  No.

CHAI RPERSON PORINI:  All right. Any further

di scussi on?
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(No Response.)

CHAI RPERSON PORI NI :

Seei ng none,

may we have role

cal l.
M5. HHGASHI: M. Lazar?
MR. LAZAR  Aye.
M5. HIGASHI : M. Sherwood?
MR SHERWOOD: Aye.
MS. HIGASHI: Ms. Steinneier?
MS. STEI NMEI ER: Aye.
M5. HIGASH : Ms. Aronberg?
MR. ARONBERG  Aye.
MS5. HHGASHI: M. Beltram ?
MR. BELTRAM : Very reluctantly, aye.
MS. HIGASHI : Ms. Hal sey?
MS. HALSEY: Aye
MS5. HTGASHI: Ms. Porini?
CHAI RPERSON PORI NI ;' Aye.
MS. HI GASHI: Thank you.
MR. CUNNI NGHAM  Thank you.
CHAI RPERSON PORI NI :  Thank you.

That takes us to |tem 6.

M5. HI GASHI :

Nancy Patt on.

MS. PATTON: Good norni ng.

t he Comm ssion to hear

and school

reduced their

districts that the State Controller

This itemw |l be presented by
"Existing | aw requires
and decide clains by |oca

agenci es

incorrectly

rei mbur senent cl ai ns.

"The Conmi ssion's regul ations allow the Comm ssion
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to combi ne anal yses of incorrect reduction clains from
different entities if the clains contain simlar issues.
Accordingly, staff is providing one analysis for the IRCs for
four different claimants: G ossnmont Union High Schoo

Di strict, Panama-Buena Vista Union School District, Carlsbad
Uni fied School District, and San Diego County O fice of
Educat i on.

"This incorrect reduction claiminvolves the Schoo
Crines Statistics Reporting and Validation Program |n 1984,
| egi sl ati on was enacted that required school districts to
coll ect data regarding crinmes conmitted on school grounds,
and to report this data to the California Departnent of
Educati on. The Departnment devel oped a ' Standard Schoo
Crines Reporting Formi for school districts to report this
data. In 1991, this Conm ssion determ ned that the program
and the Departnment of Education's reporting formconstituted
a rei nbursabl e state mandated program The Conmm ssion
adopted paraneters and guidelines for this mandate, and the
State Controller's Ofice issued claimng instructions. The
Controller's Ofice reduced the clains filed by the clainmants
di sal l owi ng costs for training.

"The claimants contend that their reinbursenent
clainms were incorrectly reduced. The claimants argue that
the Controller did not cite any statutory basis for its
reduction of the clains, and that the test claimlegislation
provi des no authority for the Controller to reduce the
clainms. The claimants contend that training costs are an

inmplicit activity of any new mandate program The cl ai mants
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argue that the State Controller has reinbursed training costs
in other mandate prograns where training was not specifically
included in the PPs and Gs. Finally, the clainmnts state
that the Controller established a standard of genera
application without the benefit of |aw or due process of

rul emaki ng.

"Staff finds that the State Controller's Ofice did
not incorrectly reduce these clains for the foll ow ng
reasons:

"Case |law and statute provide the Controller with
the authority to audit clains for legality and correctness,
and to adjust the clains for reinbursement if they are
excessive or unreasonable. Therefore, the Controller may
reduce the clainms, despite the fact that the inplenenting
test claimlegislation did not provide the Controller with
explicit authority to reduce the clains.

“"Not all mandates require training. The Conm ssion
has adopted several paranmeters and gui delines that do not
i nclude costs for training because training was not
determined to be a reinbursable activity. Therefore,
training is not an inplicit activity of every new nandate.

“If training is needed to carry out the nmandate, it
shoul d have been addressed when devel opi ng the paranmeters and
gui del ines. The paraneters and guidelines for this program
contain no reference to training as a reinbursable activity."

Finally, "The Conmi ssion does not have the authority
to determ ne whether the Controller created a standard of

general application w thout benefit of |aw or due process of
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rul emeki ng. This determ nation falls under the authority of
the OFfice of Administrative Law.

"Accordingly, staff recomends that the Comm ssion
deny these IRCs."

W Il the witnesses please state their nanes for the
record.

MR, PETERSEN: Keith Petersen representing the four
nanmed cl ai mants.

MR. CUNNI NGHAM  Ji m Cunni ngham of the San Di ego
Unified School District, interested party.

MR. YEE: Jeff Yee, State Controller's Ofice.

MR, VORHIES: And Paige Vorhies, State Controller's
O fice.

CHAI RPERSON PORINI:  All right. M. Petersen, do
you want to begin?

MR, PETERSEN: Certainly. Thank you. | think we've
got anot her m nd bender today. | know you've had a coupl e of
good ones here already. The situation here is the schoo
crimes test claimthat was adopted about nine years ago. The
test claimspecifically adopted the State Departnent of
Educati on's gui delines on the school crines data collection
program

Those gui delines specifically directed districts to
appoint a district training officer to attend state
Department of Education training, and, further, for that
district training officer to train district staff in
i mpl enenting the school crinmes data collection program So

the test claimadopting that documentation specifically
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anticipated training costs.

Staff nmakes a valid point that the paranmeters and
gui delines do not include the words "training costs." What
|'"ve tried to do with my docunents submitted is point out to
you that this is a different tinme than the Commi ssion nine
years ago. Nine years ago training costs were not an issue.
They were not a stated activity.

If you take a I ook at the chart | provided, both
with nmy rebuttal and with the July 19th filing, we went
t hrough every paraneters and gui delines adopted since 1979
when this all started and indicated where the training costs
were enunerated in the paraneters and guidelines. The first

colum is the colum that indicates where paranmeters and

guidelines allow -- specifically state that training costs
are reinmbursable. You'll see that that did not occur unti
1998. Now, |'Il get back to that in a nonment.

The second columm indicates there are four
paranmeters and guidelines in the early years that
specifically mentioned training activities, and, towards the
bottom there's one set of parameters and gui delines that
mention it as an activity, and M. Cunninghamw |l testify to
that reason in a nonent.

Those four instances, when training was enunerated,
pertain usually to introduction of new curriculum materi a
and training teachers on how to inplenment the curriculum
material. It does not pertain to general staff training.

The [ ast col um indicates where the paraneters and guidelines

have been silent as to training, which is the vast majority
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until 1998. The practice, going back to at |east 1989, which
is when | started in this business, was that training costs
were not an issue. They were not an enunerated activity.

The recent paranmeters and gui delines include
training activities because of sonething that occurred in
1998. And I'll give you a side bar with M. Cunni ngham on
t hat .

CHAI RPERSON PORINI: M. Cunni nghanf?

MR. CUNNI NGHAM  Thank you. 1've been involved with
the mandates for a nunber of years, the last four with the
school districts. And, shortly after | began with the
San Diego Unified School District, there appeared to be -- |
think in some discussions on the proposed adoption of uniform
or boilerplate parameters and guidelines, there was an issue
raised with respect as to whether training costs were or were
not a separate activity that needed to be identified, and,
because that issue was being raised, | decided that in all of
the paraneters and guidelines that we brought forward from
that point forward, we would identify it as a separate
activity, just to elimnate any argunent. It does not nean
that the training was not part or an inplicit part of any of
the other activities.

In fact, what we had believed to be the case, and
what | still believe to be the case, is that every activity
that is listed requires, anong other things, training on how
to do that activity. Wen you first started on the
Commi ssion, you didn't naturally just come to an

under standi ng of how to carry out this job; you had to go
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t hrough some training. That's true with every mandate.

And | would take issue, mainly, with the staff's
recommendati on where it says that not all nandate prograns
require training. | believe that all nandate prograns
absolutely require training. | do agree with themthat the
normal paraneters and gui delines have specifically listed
training as a separate activity. And, again, that -- if the
recent practice is being used to say that because we are now
putting it in as an activity it is a bar to claining that
activity on other paraneters and guidelines, then I'msorry |
added it in. | would rather --

MR, PETERSEN:. Thank you. Thanks for hel ping.

MR, CUNNI NGHAM |'d rather just continue with the
position that all mandated activities require training. And
it's a -- whether it's a new staff nmenber or whether you have
to remnd existing staff menbers how to carry out a job --
mean, when a mandate is inposed, particularly this one, it's
a very conplex mandate, and people have to understand how to
carry out their jobs, and training is a part of the main
activity, whether it's the data collection activity or
whether it's conpleting the reports for the state, you have
to be trained howto do that, and people that are involved in
t he process have to be -- to get continuing training on this
one.

I'd also like to reinforce the point that
M. Petersen nade that, in this test claim one of the things
that the Commi ssion found was that the guidelines inmposed for

this mandate were part of the mandate, and those guidelines
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very clearly require training, and so the fact that they are
not in the paraneters and guidelines, in this instance,

shoul dn't be a bar; however, | think you need to recognize
that training is a required activity or required portion of
every mandated activity.

Thank you.

CHAI RPERSON PORINI:  All right. M. Vorhies?

MR. PETERSEN: | had nore.

CHAI RPERSON PORI NI :  Oh.

MR. VORHI ES: Oh.

MR, PETERSEN: Thank you. That was just a side bar
a rather long one. | have to agree with M. Cunningham the
fact that the test claimhas those words in it that state
that -- that set up this training programis enough to meke
it reimbursable.

The history of the paraneters and guidelines
indicate that it's generally been silent. And | have to say,
of the first 39 listed there that were silent, with the
exception of those four, | either wote the test claimor the
paranmeters and guidelines for over 30 of them so | believe
it's a reasonabl e expectation, of having witten the test
claimand the paraneters and guidelines, that I'mfamliar
wi th what occurred at those hearings, and that's that
training wasn't an issue.

A coupl e of shorter points, and then you can nove
on. |If you think that the training -- the claimnt -- the
paranmeters and gui delines should mention training explicitly,

I'"d indicate that that's a new policy, and to apply it to
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this test claimwuld be sonething you' ve been doing ex post
facto and, therefore, would not be appropriate, because the
circunmstances were different at the tine.

And | did want to just stop briefly on two points:

I don't want anybody to have the inpression that any test
claimant or any claimnt thinks that the State Controller

has -- does not have the power to audit. There's a statute,
17561, that says they have the power to audit, and | agree
that they have the power to audit. Two points | was meking
is that there is no statute that says that training costs are
not reinbursable, that was a point that was lost, | think, in
the staff recomrendation

The second point is -- it's a factual question of
whet her or not it occurred. To sinply reiterate that the
Controller has the power to audit is not to say that an audit
occurred. You'd have to exam ne what the Controller did to
deci de whet her an audit occurred.

And my last point is on June -- excuse nme, July
19th, | sent you a letter listing 22 itens that the staff
recommendation did not cover. Whether staff agrees with
those or not, | think it's appropriate that they be included
in the staff recomendation and tell me where these facts are
not relevant. Sone of the facts and allegations are rather
nmundane.

The first one said, "The substance of incorrect
reduction claimis a matter of first inpression.” Well
that's rather basic except it's a required elenment of an

incorrect reduction claim | had to put that in there. The
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staff did not address that issue, and, indeed, there's 21

ot her statenments of fact that they did not present to you in
the staff recommendation that are quite relevant. And, if
they're not relevant, | think we should be told why not.

CHAI RPERSON PORINI:  All right. M. Vorhies?

MR, VORHI ES: Just a quick comrent. W perform what
is called a claimaudit, and a claimaudit has a very narrow
perspective. W look at the eligibility of cost clains that
we can pick up in the statutes and in the PPs and G s that
are explicitly stated. If we don't see them we can't assune
that that's an eligible cost. W have to be able to | ook and
say that, yes, here it is. This is a defined cost. W can
pay this. Oherwi se, there is no perm ssion or no authority
to make the paynment unl ess we have sonething that we can
relate to, specifically.

Secondly, you know, in this audit, we ook at: Are
the costs reasonabl e or excessive? And the third thing we
| ook at, if we need to, is: Are there -- is there actua
proof of expenditure? So the scope of the audit is narrow
And, as to the issue here, we truly have concl uded, though,
that this is a decision that the Conmi ssion has to make.

CHAI RPERSON PORINI: Al right. M. Yee, did you
wi sh to coment ?

MR YEE: No.

CHAI RPERSON PORINI:  Ms. Patton, did you want to
comment on the letter of July 19th?

MR. PATTON: Uh, yes. W did look at the letter

we did reviewit. W revised our staff analysis to indicate
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that the claimants had reiterated their original argunents.
The claimnts and interested parties |isted many argunents to
show that they should receive costs for training under this
test claim Sonme of them are good argunents. W' re not
necessarily disagreeing with that but that is not the issue
bef ore the Conm ssion.

The issue before the Commission is: Didthe State
Controller incorrectly reduce the clain? And the Controller
must | ook at the statutes, the parameters and guidelines, and
their claimng instructions when they're performng their
review. None of those items contained training, not the
statute, not the PPs and G s, not the claimng instructions,
and, therefore, we found that they did not incorrectly reduce
the claim

CHAI RPERSON PORINI:  All right. M. Petersen?

MR. PETERSEN: | think there's sonme confusion
between the rebuttal of June 27th and the July 19th letter.
The rebuttal of June 27th was before the final staff
anal ysis. There hasn't been any -- to nmy understanding,
there hasn't been any changes to the staff analysis since ny
July 19th listing; is that correct?

M5. PATTON: That's correct.

MR. PETERSEN: Ckay. | think it's clear that the
State Controller, in this instance, did not find the costs to
be unreasonabl e or necessary or excessive; it just found them
to be not reinbursable; is that correct?

MR. VORHI ES: Correct.

MR. PETERSEN. So the costs were not addressed in
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the i ssue, whether the costs are too big or too small. In
fact, they're less than a thousand dollars, you know, on nost
of the clains. The State Controller says they have to | ook
to the statutes as well as the paraneters and guidelines to

| ook for support for reinbursenment. | think it's undisputed
that the statutes do not say training is not reinbursable.

However, when you look to the statutes, you al so
have to | ook to the executive order adopted by the
Commi ssion, which is the State Departnent's directions
regardi ng the School Crinmes Data Collection Program That is
within this jurisdiction of the Comm ssion to adopt, as a
source of a mandate reinbursenent. |t stands right up there
with the statute, and the State Controller says you're
supposed to | ook at statutes.

Wel |, here was an executive order adopted by the
Conmi ssi on saying there shall be training. So, for the State
Controller to say they couldn't find support in training, |
think, is rather disingenuous. One nore step forward and
t hey woul d have found that the test claimincludes the
training required by the adopted State Departnent of
Educati on Guidelines for the School Crinmes Program so it was
there, and, if they're in the business of |ooking el sewhere
besi des the paranmeters and guidelines, it was there to be
f ound.

CHAI RPERSON PORINI:  All right. Questions from
menber s?

MR, SHERWOOD: One question

CHAI RPERSON PORINI: M. Sherwood?
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MR. SHERWOOD: How woul d the Controller address that
| ast question, Paige, if you could, about I ooking further?

MR, VORHIES: You know, we do nake several attenpts
to go back and -- the unfortunate part of this is we aren't
very involved in the test claims. The test clains are
really -- the involvenent is between the claimnt and the
Commi ssion. Where we really get involved is with the
paranet ers and gui deli nes, on occasion, and very few
occasions we will go back to the test claim That's an awfu
| ot of research for a claimaudit.

Now, | would say that if there were a field audit,
they may have gone out and | ooked at that, | don't know, but,
for a desk review, for a claimreview, we're | ooking at the
items that stand right before us. |In other words, these
are the issues that are clear under the paraneters and
gui delines; these are the issues that are clear in the
| egislation, or the statute, and we nake our deci sion based
on that.

MR, SHERWOOD: Does the additional information that
Keith brought forward woul d that, possibly, affect your
t hi nki ng on this?

MR. VORHIES: | don't know. 1'd have to |ook at
t hat .

MR, SHERWOOD: You'd have to | ook at that?

MR. VORHI ES: Yeah.

MR, SHERWOOD: So that's an issue, possibly.

The other question | have is: Wen | ook at the

chart that M. Petersen put together, if we go back to '79
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and go through '98, 08/20 of '98, we have quite a few clains
here where trai ning was not nmentioned. |'massuning that you
were paid for training?

MR, PETERSEN: If it was clainmed, we were probably
paid, yes. | couldn't say for every other client or claim
or --

MR, SHERWOOD: And this may be a difficult question
for you, Paige, to answer, because, up through '98, then, if
that was so, it seens |ike we would have policy change at the
Controller's Ofice, possibly, that training did not need to
be mentioned in the PPs and G s up through '98.

MR, VORHIES: |If sone clainms were paid, they were
not paid intentionally for training. You have to recognize
we have 60,000 clainms that cone in there. W have staff of
about 14 people who | ook at 60,000 clainms. |If some slip
t hrough, we'd be nore than happy to go back and coll ect that
money.

MR. PETERSEN: The problemis it would not
necessarily be identified as training because training is not
an activity. |It's an inplenentation cost. It would have
been sonebody's nanme, their job title, "X' hours, and it
woul d say planning, preparation or attend training. It would

not have been under a heading called "training," that's a
recent thing that occurred. And the second thing is, as far
as a policy shift, the education community has nade three
attenpts to resolve this and other chronic problens with cost

rei mbur senent gui delines and such

In 1990, we drafted some proposed regul ati ons which
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the Comm ssion refused to hear and then a couple years |ater
we proposed a joint collaborative project to create
paraneters and gui delines, boilerplates, and the State
Controller was coll aborating on that process and that project
di ed under the press of other activities of the Conmmi ssion

And, nost recently, in 1998, coincidentally the same
year that we started putting training into the paraneters
and guidelines, Ms. Higashi revived that project and had
several neetings on this, and, once again, the project did
not nove forward for whatever reason

So it was at that tine we | earned the position of
the State Controller, that training should be enunerated.

And |'ve not witten P's and G s since then

M. Cunni ngham -- actually, there were several of those test
clainms left over fromwhen | was there before him that he's
written paranmeters and guidelines on, and he started

i ncorporating and enunerating training costs to neet that
per cei ved need.

So we were responding to what we perceived as a
change or as sonmething the Controller needed. GCkay. And
it's quite clear to us that that wasn't the way it was before
then. So we don't believe it's appropriate to apply, ex post
facto, a new standard today, especially since training was
listed in the test claim

MR, SHERWOOD: Yeah. | see -- because, if we go
back to '91, when the claimwas nentioned they started, and
the assunption, evidently, on your part was that training was

bei ng paid wi thout being stated where the Controller's
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Ofice, quite frankly, didn't feel it was paying training,
possi bl y.

MR. VORHIES: Correct.

MR, SHERWOOD: So | just wanted to get to the issue.

MR. PETERSEN: Yeah. | just don't feel it's
possible to assune there was training in 30 mandates. There
was training, you know, staff training.

MR, SHERWOOD: Thank you.

CHAI RPERSON PORINI: M. Beltram ?

MR. BELTRAM : Certainly, Madam Chair

M. Vorhies, | can hardly think of any governnent
budget that doesn't include training as a sub adjunct |ine.
From an audit perspective, don't you think that it's just an
i nherent aspect of new regul ations, new rules, new

requi renments or do people just pick it up by osnobsis?

MR. VORHIES: Well, it would be nice if | could nmake
that call, but, really, | think that's the Conmm ssion's call
Qur call, inthe audit, is to say: Do we see it? You know,

isit inwiting someplace? Do we see it? How can we pay
it?

MR, BELTRAM : But the conments here were, perhaps,
there has been a policy in the past, so it was not identified
as such?

MR, VORHI ES: Yeah. It hasn't been a paynent policy
in the past to nake those paynments on it. Again, we've
al ways stuck with the claimaudit procedure. |If the eligible
itemis listed, they will pay it.

CHAI RPERSON PORINI: Are there any questions or
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comrents from nenbers?
Ms. Steinneier?

MS. STEINMEI ER: M. Cunningham it wasn't a

m stake to make it -- to put it in the paranmeters and
guidelines. | know it doesn't cause a problemretroactively,
but, going forward -- consistency is what this Comm ssion is
driving for. | believe that's what the Controller's Ofice

wants. W all want to be consistent. This one is difficult
because it appears that we are being inconsistent only
because the P's and G s are silent on that issue.

What's -- this is for staff: \What options do the
claimants have if they can showthat it flows fromthe
statute? It's in the docunent that M. Petersen identified,
so the training is assuned, at |least fromthe statute

Should the P's and G s have been anended? What are
the other options?

CHAI RPERSON PORI NI :  Pat ?

MS. HART JORGENSEN: There al ways coul d have been an
amendment to the PPs and Gs. You still can go back to the
basic prem ses that the PPs and G s are submtted by the
claimant. So it's the claimant that submits the P's and G s
that brings out the activities that should be rei mbursed. At
the tinme they assuned that, they didn't need to do that.

MS. HHGASHI: Also, the costs categories are --

MR, PETERSEN: See, that's not a viable option
because the adjustnment was nmade after the period to which
could file amended P's and G s to capture that year's costs.

MS. STEINMEIER: So the tinme has expired is what
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you' re sayi ng?

MR. PETERSEN:. Yeah. [It's a catch-22.

MS. HALSEY: | have a question.

CHAI RPERSON PORINI:  Yes. Ms. Hal sey, then we'll go
to Ms. Steinneier.

MS. HALSEY: |'m just wondering how this works.

When you subnit a claimto the Controller's Ofice for

rei mbursenent and they say this isn't a valid -- or this
portion of it is not valid, you can't -- can you submit
addi ti onal docunentation to show why it isn't in the statute,
for instance?

MR, PETERSEN: |If they request it. They didn't
request it in this case which is why they said they didn't
conduct an audit.

MS. HALSEY: Ckay.

MR, CUNNI NGHAM | think had they asked the
guestion, "Were is it?" we would have provided themwth the
same docunments that Keith provided to the staff saying it's
in the executive order. Again, renenber, the executive order
may al so be a source of the nandate.

MR, PETERSEN: It's like the nmenu at Denny's. W
can point right at it and see it's right there. That's what
you' re given.

CHAI RPERSON PORINI: M. Vorhies, did you want to
coment on that or add additional coments?

MR. VORHIES: | think the Conmi ssion also has to
t hi nk about whose responsibility is it to prove a clain? |Is

it ours? Is it the Controller's Ofice to ask all the
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questions or is it the claimant's responsibility to prove
their clain? Soneplace along the line, the claimnts have to
assune responsibility to include their claim

If we deny a claim that's asking the question. The
gquestion is: \What do you have to prove this claimif we deny
it? If they have sonmething, they need to subnmt it, then
we'll certainly re-look at it, but we really nmake every
effort to work with these claimnts. W nake every effort
to -- | can cite a couple of exanples of where we worked with
the claimnts to encourage themto amend the P's and G s,
and they have done so.

Anyway, | just wanted to nake it understood that we
make every effort to nake these clains and the P's and G s as
wel | understood as possible so that we can refund and
rei mburse the noney that the claimants are due.

CHAI RPERSON PORINI:  All right. M. Petersen?

MR, PETERSEN: | guess had we had the tine machine
coul d have gone back and attached the test claimdecision to
t he pending claimbecause it's in there. As far as who's got
the responsibility of going forward, they made the
adjustnent. They did not ask for any docunentation. They
did not contact the school district and say, "We've nade this

adj ustment and now tal k us out of it. They just nade the
adj ust ment .

In the audit world that I'mused to, in being a
state auditor for 11 years, we usually had to ask for

docunent ati on before we nade an adjustment, as far as common

practice, but the practice we have here is: He has 60, 000
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clains and he has to go through with a machete and nove those
things along. This tine the machete cut too deep. The test
claimallows for training. And | know he doesn't have tine
to read test clains that were adopted 11 years ago. That's
what this process is for

CHAI RPERSON PORINI: M. Petersen, may | ask a
guestion?

MR. PETERSEN:  Um hum

CHAI RPERSON PORI NI :  When these cl ai ns were deni ed,
di d anybody say, "Whoa, you're wong"?

MR, PETERSEN: Yes. You have three years to file an
incorrect reduction claim and that's what | did.

CHAI RPERSON PORINI:  And, so, when you filed that,
you gave himthe docunentation or you gave the Controller's
O fice the docunmentation that showed that training was
i ncl uded?

MR. PETERSEN: When | filed the incorrect reduction
claim yeah, | provided the docunentation required by the
i ncorrect reduction, yes.

CHAI RPERSON PORINI: Al right. M. Patton?

MS. PATTON: Well, 1'd just like to conment that
M. Petersen and claimants are citing to the instructions for
conpl eting the standard school crinme forms, and, if you | ook
at your Bates page 53, I'mnot necessarily seeing that it's a
requi renent, because, in this docunent, it's listed as
suggestions fromthe Departnent of Education.

MR. PETERSEN: Except that the Commi ssion adopted

the suggestions as a mandate. They adopted the instructions
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in toto. And | also think a suggestion is sonmewhere between
an inplicit requirement and an express requirenent. | think
that a suggestion falls in between those two sonewhere and
you have recogni zed inplicit requirenents as being

rei mbur sabl e.

MR, CUNNI NGHAM  And, in fact, it did on this one
mandat e.

MR. PETERSEN: | think we could have settled this
except for the fact that there's a new policy about training
costs under the P's and Gs. | think that's our roadbl ock

CHAI RPERSON PORI NI :  Any ot her questions?

Ms. Aronberg?

M5. ARONBERG. If there's no further discussion,
whi ch there appears to be, so I'll wait to make ny notion.

CHAI RPERSON PORINI:  Al'l right.

Ms. Faul kner?

MS. FAULKNER: |I'man interested party in this issue
because there's several other training issues comng up down
the road, but what | wanted to offer, at this point, is that
| have been a supervisor or a nmanager of accounting and
clerical staff for 26 years and | know of no way to inplenent
state or federal regulations and statutes wi thout conducting
some kind of training to that staff

I have clerical staff who can't always read | aws.
Clerical staff can't always figure out howto put a practice
into notion. That's the job of a supervisor, and, to ne,
that's training. To nme, that's an inherent part of

i npl enenting any statute or any change.
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Thank you.

CHAI RPERSON PORINI:  All right. M. Aronberg?

MS. ARONBERG. Mve to adopt the staff
reconmendat i on.

CHAI RPERSON PORINI: Al right. W have a notion.

Do we have a second?

(No Response.)

CHAI RPERSON PORINI: Al right.

Since there's no second on that nmotion, we'll nove
to Ms. Steinneier.

MS. STEINVEIER 1'd like to nmove that we find that
this is an incorrect reduction claimand that training should
be i ncl uded.

CHAI RPERSON PORINI:  All right.

Is there a second?

MR. BELTRAM : Second.

CHAI RPERSON PORINI:  All right. W have a notion
and a second from M. Beltram.

Is there further discussion? M. Hal sey?

MS. HALSEY: So is it correct that we're saying for
all future PPs and Gs that if training is required that is
has to be in the P's and G s?

CHAI RPERSON PORINI: | don't think we're saying
anyt hi ng about that.

MR, BELTRAM : \What we're saying is that for
sonmething that started in '91 under a certain set of
ci rcumst ances and understandi ngs i s what we're asking.

CHAI RPERSON PORINI: Al right. M. Sherwood?

VI NE, McKINNON & HALL (916) 371-3376 97



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

MR. SHERWOOD: One question. [If we vote on this and
pass it, it's not really adjusting or changing our P's and
G s?

CHAI RPERSON PORI NI': No.

MR, SHERWOOD: We're sending it back to the
Controller who --

MR, PETERSEN: This program has been phased out by
School Crimes Il, so it's gone away.

MR. SHERWOOD: What |'mthinking is: \What position
is the Controller in to act on this? Does this actually give
themthe ability, froman audit standpoint, to include
training or are they still going to have a probl em of | ooking
at the PPs and G s and not seeing -- you're going to have to
anal yze that and take a | ook at that.

MR, PETERSEN. It only applies to these four
cl ai mant s.

MR, VORHIES: But we still have the problemthat
there really is no direction to pay for training fromthe
statute or fromthe P's and G s; and, in that since, what
good are the P's and G s? Wy do we adopt P's and Gs? |
mean, in sone sense, are we not adopting P's and Gs to
provi de for the reinbursable -- so that the reinbursable
conmponents are spelled out so that both the clai mant can nake
a bona fide claimfor expenditures and that we have a neans
of determ ning what those reinbursabl e conponents are?

| mean, this is -- I'"mnot too concerned about --
guess what |'m nore concerned about is: Are we setting a

precedent here for future clains?

VI NE, McKINNON & HALL (916) 371-3376 98



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

MR, SHERWOOD: | don't think we are for the future.
We're tal king about this claimnow. The staff can --

MR, VORHIES: But then there's going to be severa
of these where the sanme thing happens, where we've
di sal | owed - -

MR, SHERWOOD: Because of this timng problenf

MR, VORHIES: Exactly, right. Sure.

MR, SHERWOOD: Now, would this give you a reason,
possibly, to go back and ook at the initial findings in nore
detail, possibly?

MR. VORHIES: Oh, I'msure that we would do that.
I'"'msure that we woul d anal yze whatever your decision is and
take it to our legal staff and they would rmake a
determ nation, then, if this is sonmething that we can do
within our constitution and responsibilities.

MS. HALSEY: | have a question.

CHAI RPERSON PORI NI :  Yes, Ms. Hal sey.

MS. HALSEY: Are you disagreeing that there's a
statute that requires training or are you just saying that
you haven't seen any and you don't know, or are you just
wor ryi ng about what the statute says?

MR. VORHIES: No. | don't think -- | think we've
all agreed here; even M. Petersen said that the statute does
not nmention training, nor do the P s and G s nention
training. He's saying that the test claimnmentions training,
but the training in the test claimwas not translated over to
the Ps and Gs. And I'msaying |'msorry about that, but I

don't know what to do about that.
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MR. PETERSEN: And | don't hold it against him

MR. VORHI ES: You see, our hands are tied. \Whatever
happens in the test claimneeds to be translated into the P's
and G s, because that's really what we go by, the P's and G s
in the statute

MR, CUNNI NGHAM  But -- okay. So on the test claim
it has the training; it's the executive order which is the
equi valent of a statute. It is the same. Just like a
statute is the source of a nmandate, the executive order is
just like a statute, and that's where the training
requirenent is. The test claimjust found that that was a
mandat e.

CHAI RPERSON PORINI:  All right. Pat, did you have a
comment? Then M. Sherwood.

MS. HART JORGENSEN: Well, | have a question with
the notion. Wuld it be that -- should it be just al
training costs, that the reduction should be incorrectly
reduced, or only for those for which there's verification of
the training? | nean, did you want it to be a bl anket?

MS. STEINMEIER: Verification is part of the
process, Pat. | nean, if they can't prove that the training
occurred, then there's no way they're going to get a claim
under this -- this incorrect reduction claimor any claim
that's brought up.

MS. HART JORGENSEN: But that's why |I'm bringing up
some of these. Some of the clains are filed. W don't see
what's given to the staff. W can't, necessarily, make a

determination as to whether or not verification was provided,
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so | was just questioning whether it was just going to be a
bl anket allowi ng the cost or to --

MS. STEINMEIER: Only those that are verified is ny
assunption in my notion.

M5. HART JORCENSEN: Okay. And | nmight explain
that, in a lot of test clainms, that we don't necessarily get
the informati on so we can determ ne whet her or not they have
to verify it.

MR. PETERSEN: This is not a test claim

MS. HART JORGENSEN: | understand that. This is an
I RC.

MS. STEINMEIER: We're tal king about this various
specific test claim and | don't think we're necessarily
setting precedents for all future clains.

MR, PETERSEN. And the Controller had no problem
with the anpunt or the reasonableness; it's just the issue.

MS. STEINMEIER Which wasn't even nenti oned.

MR. PETERSEN: An incorrect reduction claimis not
precedent setting, in any sense, to other matters. | think
where the decision should fall -- and this one was in a test
cl ai m docunent. And, at that tinme, the standard was: You
didn't enunerate those things. That fairly circunscribes
what you do here today.

CHAI RPERSON PORINI: M. Vorhies?

MR, VORHIES: | was wondering if the staff |ooked at
the executive order when they made their analysis.

MS. HART JORGENSEN: | think Nancy can respond to

t hat.
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CHAI RPERSON PORI NI :  Nancy?

MS. PATTON: Yes, we did. And that's why -- and
al so Departnent of Finance also nmade the argunent that we
| ooked at it as suggestions as part of their instructions
versus requirenents.

MR. PETERSEN: And the Comm ssion decided on that
ni ne years ago.

MR, BELTRAM : Nancy, it also says whol e workshop
schedule. |Is that a suggestion?

MR, PETERSEN: Put us on a bus and take us there,

right.

CHAI RPERSON PORINI:  All right.

MR. SHERWOOD: | have a conment.

CHAI RPERSON PORINI: M. Sherwood?

MR. SHERWOOD: Well, if we take this action and vote
on Ms. Steinnmeier's notion and it goes through, | nmean we
have to recognize this still goes back to the Controller's
O fice and the Controller's Ofice still has no authority.

MR. PETERSEN:. Excuse ne. On this particular clainf

MR, SHERWOOD: On this particular claim He has no
authority to |l ook at these claims. And | would hope --
possibly go to the executive order, but he's going to have to
make hi s decision based on what information it has, as to
whet her or not they will honor this as a --

MR, PETERSEN: Well, actually, what | believe the
| aw does in this case is just void their action as if it
never occurred.

MR. SHERWOOD: Would they still have to take another
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action?

CHAI RPERSON PORINI:  But they still have

pay the claimor deny it. They have to take sone

MR.

MR.

MR.

MR.

PETERSEN: Yeah, that's correct.
SHERWOOD: This is difficult.
BELTRAM : Yes.

PETERSEN: We try to settle the easy

the difficult ones that get here.

CHAI RPERSON PORINI:  It's certainly been

conundr uns.

Al l

to either

acti on.

ones. It's

a day for

right. We have a notion and a second.

May we have role call

» » & 3 5 5 5 36 5 5 > B

H GASHI: Ms. Steinneier?
STEI NMEI ER: Aye.

H GASHI: Ms. Aronberg?
ARONBERG.  No.

H GASHI : M. Beltram ?
BELTRAM :  Yes.

HI GASHI : Ms. Hal sey?
HALSEY: Aye

H GASHI: M. Lazar?
LAZAR:  Aye.

H GASHI : M. Sherwood?
SHERWOOD:  Aye.

H GASHI : M. Porini?

CHAI RPERSON PORI NI': No.

MS.

MR.

H GASHI : Modtion carries.

PETERSEN: Thank you very nuch
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MR. CUNNI NGHAM  Thank you.

MR, BELTRAM : Madam Chair, would it be appropriate
at this time to consider the sole issue of training in the
future or fromthis point on or --

M5. HIGASHI : What | will offer to do is convene a
wor kshop or a nmeeting with the claimants' representatives and
with the State Controller's Ofice representatives so we can
tal k about a solution that we m ght propose and can bring it
back to you.

CHAI RPERSON PORI NI :  Ckay. Thank you.

MS. HIGASHI: This brings us to another easy item
Item 10. This itemw || be presented by Ms. Shelton

MS. SHELTON: Item 10 is the proposed paraneters and
gui delines on the Peace O ficers Procedural Bill of Rights
Program ot herwi se known as POBAR. "The test claim
| egi sl ati on provides procedural protections to peace officers
enpl oyed by | ocal agencies and school districts when a peace
officer is subject to interrogation, is facing punitive
action or receives an adverse comment.

"Staff has nmade several nodifications to the
claimant's proposed paraneters and guidelines to conformthe
paraneters and gui delines to the Conmmi ssions' Statenent of
Deci si on.

"The main issues in dispute involve rei mbursenment of
court costs supporting the agency's final admnistrative
deci sion issuing a disciplinary action, and the court costs
in defending clains filed under Governnent Code section

3309.5. For the reasons stated in the executive sunmary,
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staff disagrees with these requests for reinbursement and
recommends that the Commi ssion adopt the paranmeters and
gui delines nodi fied by staff beginning on page 21."

W Il the parties please state their nanes for the
record.

MR. TAKACH. Edward Takach, Labor Relations O ficer
for the City of Sacranento.

MS. STONE: Pam Stone on behalf of the City of
Sacr ament o.

MS. CONTRERAS: Dee Contreras, Director of Labor
Rel ations for the City of Sacranento.

MR. BURDICK: And Al len Burdick, SB 90 service.

MR. HUI SH: Steve Huish, Vice President of the
Sacramento Police Oficers' Association. |'mrepresenting
PORAC (phonetic).

MR, LOVBARD: Jim Lonbard, Department of Finance.

CHAI RPERSON PORINI:  All right. M. Stone.

MS. STONE: Good norning -- good afternoon. W do
appreciate the work that staff has done with respect to this
draft staff analysis and what we would like to focus on is
the issue of court costs under 3309.5.

First of all, | think it's inportant to note that
your staff indicates that because, in essence, this
particular activity, defensive litigation over -- pursuant to
3309.5, is not specifically nentioned in the statenent of
decision it cannot formthe basis for reinbursable activity
in the parameters and gui delines.

And | would like to point out sonme issues to the
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Commi ssion as to why we di sagree and why we think this is bad
policy. This particular test claimwas filed in Decenber of
1994. At that particular point in tinme, there was a nuch
different attitude towards the filing of test clains and the
presentation of test clainms and the difference in the
function between a test claimand a filing of paraneters and
gui del i nes.

At that point in tine the attitude was when you file
a test claimyou were taking a look to see what the actua
scope of the nmandate is and whether or not you have a program
that is eligible for reinbursement as a rei nbursabl e mandat ed
program

So, therefore, what you would focus on would be the
el enents of this program versus what activities were required
under the prior law. [If your Commi ssion exam nes your own
regul ati ons, 1183, subsections (e) through (h), specify what
nmust be in a test claimfor it to be considered.

It is required that the witten narrative specify,
under subsection (3)(a), what activities -- what specific
activities were required under prior |aw or executive order
and subsection (b) says what new program or higher |evel of
service is required. There's no requirenment in the test
claimfiling that there be a specification of each and every
activity that constitutes the new program or higher |evel of
servi ce.

It has always been ny understandi ng that when you
have the issue of the statenment of decision, you are

descri bing what the programis that is reimbursable versus
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what activities are specifically not reinbursable as they
were a function of prior law, as they are a function of
federal |law or regulation, and that you take a | ook at what
specific activities are to be reinbursed when you get to the
i ssue of the devel opment of paraneters and guidelines.

This is the point in tine when we take a | ook at the
actual program since the scope of the mandate has been
defined as a result of the statenent of decision. So you
take a | ook at the statement of decision as being that which
defines what the scope of the mandate is and then you go to
the actual elenents and activities that are reimbursable
t hrough the devel opnent of the paraneters and guidelines.

Your staff has said that your regulations, 1183.1,
speaks in terns of the activities found to be required. Yes.
One of the subsections says that the activities found to be
requi red under the statutes or executive orders that contain
the mandate or increased |evel of service.

Two things are missing fromyour regulations: One
is fund by whom and the second is found when. There's no
requi renent in your regulations that for an activity to be
i ncluded in the paranmeters and guidelines it nust be
specifically included in the statenment of decision
Ot herwi se, you are caught in a catch-22. Your regul ations
woul d preclude reconsideration of your decision to include
the activity in the statenment of decision and, yet, you could
not anend the paraneters and guidelines to include the
specific activity because it was not nentioned in the

st at ement of deci sion.
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It seens to me that this particular point intinmeis
the perfect tine to exam ne the nature and extent to which
| egal costs occasioned by 3309.5 are reinbursable at the tine
of the initial consideration of the paranmeters and
guidelines. | think it's really inportant to keep in m nd
that as the Conm ssion has devel oped and regul ati ons have
been adopted since the initial founding of the Comri ssion in
1985, as | believe Ms. Hal sey has nentioned, we have gone to
a nmuch nore legalistic, nmuch nore detailed anal ysis.

I nmean, that has been part of the problenms that have
been presented to your Conm ssion today, whether or not
trai ning should have been or was inplicit in the P's and G s,
how test clains were filed six years ago. This is another
situation as it reflects the changi ng dynamics of the
Commi ssi on and the manner in which things are exan ned.

So what we are requesting is that attorneys' fees
occasi oned by 3309.5, not the issue, | think, that staff
menti oned of all administrative review of the disciplinary
actions, that falls, to a large extent, within Skelly.
Skelly is not part of this test claim This test claimis
the penunbra around Skelly. So | would like Ms. Contreras to
address the issue of the | egal defense necessitated by
POBAR.

CHAI RPERSON PORINI:  Ms. Contreras?

MS. CONTRERAS: Yes. Well, seeing fromthe rest of
your work this nmorning how very inportant it is that the P's
and G s reflect everything that night possibly arise in the

future, I"'msorry | didn't prepare nore carefully for this
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argunment this nmorning. Let ne say, as Pam has pointed out,
we're not talking about litigation of a conpleted civi
service case where they have a right to a wit of appeal on
that. That derives out of our own civil service rules and
our own process. This has nothing to do with a mandate
created by POBAR

But there are many other situations in which POBAR
has created litigation potential so that it beconmes a threat
that we have to deal with, in terns of resolving problenms and
actual litigation over issues which the enpl oyee woul d never
had had and access to the courts absent POBAR

As a practical matter, punitive transfer, as an
exanpl e, does not exist in the City of Sacramento under our
civil service rules. The nanagenent has the right to
transfer. The collective bargaining agreenent has specific
| anguage regardi ng nanagenent's ability to transfer for due
process. |f a person disagrees with that, they have a
gri evance procedure which is binding, with binding
arbitration of the issues regarding the collective bargaining
agreenent, and yet, not have we theoretically -- but we've
actual ly been sued regardi ng seeking to nove a person froma
parti cul ar assi gnnent.

We' ve been threatened with litigation when we
attenpted, based on budget closures, to close down a whol e
unit of enployees, and, in fact, wound up paying people six
nont hs addi ti onal pay after we've taken them out of the paid
assi gnment, because, if we didn't do that, we would have

been sued in order to -- under POBAR, under the allegation
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t hat even shutting down a unit based on fiscal issues is a
punitive transfer.

When the | aw was passed, nobody knew what a punitive
transfer was, and |I'm not sure everybody knows today, but
we're very certain that they can exist in a lot of places
t hat nobody had ever thought about at the tinme this |aw was
passed. W have no civil service action equivalent to a
punitive transfer.

So | can't give you a Skelly letter that says, "I

intend to punitively transfer you. | intend to transfer you
as a result of discipline." And, yet, in fact, based on case
| aw caused by POBAR, we are required to do that. If we
don't, we will get sued because we failed to go through a

process that does not legally exist in our civil service
rules but it is nandated by POBAR

So the nandate arises in a variety of directions.

It supersedes our collective bargaining agreenent. It causes
litigation issues that could not exist but for it.

The concept of stigmatizing an enployee or their
career, their pronpotability or the transferability, again,
doesn't exist in a common | aw renedy, except for defanmation
or sone process, but it's not, in any way, resolvable given
management's inherent ability to transfer, reassign, nove,
assi gn work and ot herwi se assi gn enpl oyees except for limts
generated by the collective bargai ning agreenent; and, yet
every time you seek to nove sonebody, even consistent with
the coll ective bargaining agreenent, litigation issues can

arise. The issue of -- anything that causes a decrease in
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noney i s considered to be punitive.

As an exanple, we have a provision in our collective
bar gai ni ng agreenent that assigns detective pay if you work
in investigations as a detective, logically enough, and the
col l ective bargai ning agreenent specifically says this is
assignment pay and it's not subject to POBAR, so renoving
detective pay, when sonebody |eaves the unit, is not subject
to POBAR.

We have been threatened with and sued regardi ng that
issue. In a recent discipline case, we've noved people from
their assignnment, because the assignnment they were in
pending, in the investigation -- we could have put them on
adm nistrative | eave. Personally, | would assune that would
be nore stigmatizing than anything. W didn't do that. W
sinply noved themto a | ess vul nerable place while the
i nvestigation was carried on. W had to go to court to
di scuss whether or not we could do that.

We have been to court about whether we could take
t ake- home vehicles away from people at various tines, even
t hough a take-hone vehicle is, obviously -- or would seem
| ogically enough from an enpl oyer's perspective, not to be
the kind of thing that a person accrues a right to when
they're removed fromthe assignment. So the issues
surrounding litigation are very broad and they are
fundamental to nmanagenent's right to operate, to assign, to
reassi gn, and to nove people.

The fact that when this | aw was passed, the range of

behavi or anticipated to be controlled in enployers was
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out rageous behavi or and outrageous abuse of enployees. It
has become a vehicle for attacki ng nmanagenent's ability to
manage, to assign, to resign, to deploy forces and materials
on an ongoi ng basi s.

The obvi ous issues around litigation arise in terms
of non-tenured enpl oyees, and the staff has addressed those
i ssues relative to the appeal rights that accrue. CObviously,
t hose people wouldn't have any right to court after they get
t hrough exhausti ng what ever appeal rights they' ve never had
before, absent POBAR. So another gift to | ocal governnent
for probationary and at-w Il enpl oyees.

If it's not -- the reality is -- and, if you |look at
the history of POBAR, what it nmeans is that it has been
expanded enornmously to create nore rights, greater rights,
and rights fromdifferent directions that existed at the tine
of this past. The courts -- the fact of the courts
conti nuous expansi on of these rights nmakes clear that the
ongoing litigation regarding it is a problemand it's a
burden that |ocal government continues to bear. And those
expansions are not related to rights that exist in other
arenas or based on other legislation or other activities.
They come straight out of POBAR and are directly related to
its inpact in the daily workforce

I think my recollection is that we tal ked about sone
of this at the last hearing. Certainly, we've had
di scussions regarding the staff. So | think, from our
prospective, it was inherent, throughout this process, that

this was one nore of the pieces of the burden
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It's not one that occurs with enornmous frequency,
but, when it does occur, it is costly. It takes a |lot of
time. And, frankly, it often does a |ot of damage to the
organi zation. So it's something that, from our perspective,
is really critical that it be included in your paraneters and
guidelines in terns of resolutions of this.

MS. STONE: |In conclusion, we'd |ike to point out
that section 3309.5 was included in the test claim There's
no i ssue about it being in sonme statute that was not
alleged. | believe that the record does reflect that the
litigation aspects were discussed at the tine the initia
statenment of decision -- the initial test claimwas heard and
it has been sonething that has been di scussed throughout.

So, the fact that it is not a one-liner in the
statenment of decision, this is not an issue that is com ng
fromleft field. 1t has been discussed. It was discussed hy
Ms. Contreras at the last neeting. And we respectfully
request that the elenment of costs, with regard to 3309.5, be
i ncluded in the paranmeters and gui del i nes.

CHAI RPERSON PORINI:  All right. M. Lonbard.

MR, LOVBARD: Jim Lonbard, Departnment of Finance.

We woul d note that we nmade, in January, two concerns rel ated
to the parameters and gui delines and the Comm ssion staff
have addressed both our concerns and we concur with the
Conmmi ssi on's anal ysi s.

CHAI RPERSON PORINI:  All right. Questions from
menbers? Clarification, Canille?

MS. SHELTON: Basically, just on page 3, and,
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getting into the staff analysis, we did try to clarify what
is required of a claimant for filing a test claimrelating to
a statute. And the constitution, Article XIlI(b), requires
that in order for reinbursenent to come fromthe state there
has to be a finding of a new programor a higher |evel of
servi ce.

The inplenmenting legislation in Governnent Code
section 17514 also requires that there has to be a finding
under our costs mandated by the state. These are test claim
i ssues. So there has never been a finding by the Conmi ssion
that 3309.5 constitutes a reinbursabl e state mandated
statute.

| agree that the Commi ssion's regulations do all ow
the Commi ssion to include other activities in the paraneters
and gui delines that were not specifically stated in either
the statenment of decision or in the statutes in question
We' ve done that in these paraneters and gui deli nes.

For exanple, the first part was allow ng
rei mbursenent for all the adm nistrative activities including
ongoing activities with the recognition that there are a | ot
of court cases and litigation going on, so that we agree that
it is reasonable for claimants to be rei nbursed for ongoing
training, for ongoing changes to their policies and
procedures, to reflect those changes in the |aw

Those types of cases or activities stemdirectly
fromthe statutes in question. This is a whole other
statute, which, | agree, that wasn't included in the POBAR

| egi sl ation, but there was never an analysis, as required by
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t he Conmi ssion's regul ations, that that statute constitutes a
new program or higher |evel of service.

A staff nenber analyzed it and there has never been
a statenent fromthe claimants noting an omission in our
staff analysis or in the statement of decision. You know,
we're not proposing to -- we have not anal yzed the substance
of 3309.5, so they haven't given you a recomrendati on on
that; that would be up to the Comm ssion

If the Commission wants to include | egal defense
costs, under 3309.5, | believe the only way you can do that
is to find that the | egal defense costs are reasonably
related to the 3304 subdivision (b), adm nistrative appeal
I would note, though, that 3309.5 applies to all of the POBAR
action, not just the administrative appeal. It kind of seens
to me, fromM. Contreras' testinony, that nost of the cases
center around the punitive actions and so her argunent, |
woul d assune it to be, is that it's logical to put it there.

So, certainly, the Commi ssion can nove in that
di rection.

CHAI RPERSON PORINI: O her questions from nmenbers?

MR, HUI SH. | have a statenent. Yeah, representing
the Police Oficers' Association and PORAC, we came into this
alittle bit late. W are both against any reinbursenent to
the city for any type of P.OB. R activities. P.OB. R bars
the agency fromviolating the officers' rights. W don't
think that they should be able to be reinbursed for that
activity. That's basically it.

CHAI RPERSON PORINI: Al right. So you support
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staff's recomendati on?

MR. HU SH:  Yeah.

CHAI RPERSON PORINI:  All right. M. Burdick?

MR. BURDI CK: Madam Chair and nmemnbers, Allan
Burdi ck. Maybe | can just sinmplify this a little bit, |
t hi nk, of what the argunent is and how we see it and how t hey
see it without tal king about all the sections.

Essentially, | think, what staff's proposal is, as
we woul d see it, you would actually devel op paraneters and
gui delines as part of your test claim because you would want
to include all of those activities as part of the discussion
at the initial session.

How we see this particular activity is that if we
hadn't had POBAR, we would not have any of these |awsuits.
And so what we're | ooking at is: You have, now, new actions
that an officer can take against the city because of the
statute that grew out of this program and it's only those
activities that we want to seek rei nbursenent for

So, for example, if the Conm ssion nmenbers out
there, if you were -- if a suit was filed against you for
your action serving on this Comr ssion, then it would be
directly related to the fact that you are a conmi ssioner on
t he Conmi ssion on State Mandates; it would not be related to
the fact that you're probably a state enployee. |If there was
an action taken agai nst you because you did sonething that
falls on absenteei smor whatever, that would fall under
regul ar state statute and personnel rules.

I think that's kind of what he's saying is that
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there are those things which come under your regul ar
personnel rules for all enployees, and those things are not
types of things that we're saying we should be reinbursed for
court activities; but where sonething is directly related

to -- cane out of it and is only the basis of that claim it
only exists because of this new mandate that you' ve agreed
that the nandated activities are mandates, that we should be
entitled, then, to reimbursenent for the costs of those
programns.

So that's what I'mtrying to do is separate out and
say there's a whole group of things of activities that are
currently rights of enpl oyees under Skelly, under other
personnel rules, which would not be covered under this; but,
for those things that are unique to the fact that they are
claimng they had a right, because of this POBAR statute now,
and we are alleging that the city or the county did not,
therefore, follow those rules, or they, then, are going to
file an action based on that, we're saying, in that case, we
have -- you know, the city or county has no option except
to -- if alawsuit is filed by an officer, except to defend
itself against that officer on that allegation, and they
shoul d be paid for the cost, even if it just sinply neans
writing a letter and responding to them and maybe agreeing
with them but that would be part of the litigation process.

CHAI RPERSON PORINI: Ms. Shel ton?

MS. SHELTON:. The argunents that M. Burdick has are
relevant in a test claimhearing. Those are relevant to

determ ne whether a statute constitutes a new program or
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hi gher | evel of service. W haven't even reached those
i ssues because, procedurally, the Conm ssion has never nmade a
finding on that at the test claimphase. |'mnot going to
get into the substance unless the Comm ssion would |ike that
to happen.

CHAI RPERSON PORINI: Ot her conments or questions?

MR, BELTRAM : M. Burdick, can't al nbst anyone from
the action that we take lead to a | awsuit?

MR. BURDI CK: That's what we're saying; they coul d.

MR. BELTRAM : Every issue we take up now, we're
going to have to tack on -- we've been starting to tack on
things. People are saying, well, what about redirected tine
of enpl oyees --

MS. STONE: Excuse ne, M. Beltram . This
particul ar statute --

MR, BELTRAM : Wbuld you let nme finish, please.

CHAI RPERSON PORINI: Ms. Stone, please.

MR, BELTRAM : And now we're going to tack on a
| awsuit possibility.

Isn'"t there a lawsuit possibility in al nost
everything we do in |ife?

MR, BURDICK: This is different because the right is
given in POBAR. The statute that you found the mandate
i ncludes giving the authority to an officer to file an action
on that particular case, so that was part of the test claim
VWhat we | ook at --

MR. BELTRAM : That wasn't in the statute. Wuld

you not be permtted to find a | awyer down the street who
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would file a lawsuit, then?

MR, BURDICK: | nean, | don't know, legally, as an
attorney, whether you'd have to write an action agai nst them
or not, but this statute, specifically, gives themthe right
to do that. 1In the legislation that outlines the
Commi ssion's rights, it indicates in there that if we wanted
to take action against the Conmm ssion, how you do that, where
you do that, when and under what conditions. And, so, if
t hat happens to be the case -- all I'"mjust saying is where
in the statute it specifies and gives the rights. In those
ki nds of cases, we believe there should be rei nmbursenent.

In those cases where it is not related,
specifically, to this issue where a | aw enforcenent officer
feels -- let's say it's a sexual harassnment case, obviously,
t hat woul d not be covered. It has to be directly related to
the specific activities under POBAR, because, in that
statute, it gives that officer the right, then, to file an
action against the city.

And we're saying that the city has the obligation to
defend itself, just like we would say that if an action was
filed agai nst the Conm ssion, the staff would have the right,
in terms of spending staff time on that activity, because of
the fact that that's part of the Conm ssion activity; that's
directly related to it.

And that's all we're saying is that this action is
directly related to part of that program and it's not
separate and unique. As | say, there's not going to be a |ot

of these cases as it relates to them | nmean, Ms. Contreras
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has mentioned it a fewtimes that it happened in the |arge
City of Sacramento, but | would say that, in general, these
are the kinds of things that do not happen frequently.
They're not a rule of thumb in nopst cities and counties in
California. 1In the larger jurisdictions, you're liable to
find these actions are nore likely to happen

MS. CONTRERAS: Can | add sonething to that?

Generally speaking, there is no common |aw right for
an enployee to have a right to an assignment, a job or a
task, so, no, an enployee can't -- if you work anypl ace and
you have an enpl oyee and | say, "You, go take this case and
do that work over at that desk," if it's in your
classification, you can't say, "I don't want to do that. [|I'm
going to go sue you because | think that's a rotten
assignment. |1'mgoing to do sonething about it."

So the fundanmental answer to that question is no,
but POBAR, specifically, on its face, says -- and the
enpl oyee has the right to take these issues directly to
court. Don't pass go. Don't collect $200. Sue them So it
creates an opportunity that, in fact, doesn't exist.

And if you believe your enployer has the issue about
stigmati zi ng an enpl oyee, for exanple, an enpl oyee can sue
for defamati on as anybody can, but defanmation has a
relatively high standard of proof. It doesn't cone because
you think your supervisor doesn't like you. It doesn't cone
because you don't |ike your supervisor

So, as a practical matter, this creates a whol e

addi tional obligation. And I amflipping now through ny
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testimony, the first time | appeared here for the test claim
| did talk about litigation. | didn't identify it as a
specific issue, but, in several places, | talked about the
fact that we are exposed to litigation and we've been
involved in litigation on these issues. So | think whether
we artfully stated it at that time or not, it's clear that we
recogni zed and presented to you the reality that litigation
of these issues does exist and that we can be sued in ways

t hat woul d not be possible for any other enployee.

If I transfer you to another building, another room
anot her office, you can't go down to the courthouse and file
a lawsuit getting that turned over. |In fact, you have no
remedy. You know, your renmedy is: That's part of
enpl oyment. You know, you have a | ot of opportunities out
there. Perhaps you want to work for sonebody el se.

Even with a collective bargaining agreenent -- |
mean, in this case, we're not tal king about where we do
anyt hing that violates the collecting bargaining agreenent,
because, typically, we don't, and yet the enpl oyee can
litigate the issue. So it's a much higher |evel of exposure,
froman enpl oyer's perspective, than just -- you know,
obviously, if you discrimnate agai nst an enpl oyee, yes,
there are many actions you can take for which you will be
sued, but they don't arise from sonething as pointedly
directed as this is relative to individual enployees.

CHAI RPERSON PORI NI :  Thank you.

Ms. Shelton, did you --

MS. SHELTON: Staff agrees that there was a | ot of
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di scussion about litigation at the test claimhearing. And,
you know, certainly we had to get into that litigation to

det erm ne how rmuch of this test claimwas different than
prior |aw through Skelly or through the due process cl ause of
the constitution. So there was a |ot of discussion about
litigation.

The Conmmi ssion's regulations just sinply require
that a test clainmant, in their narrative, provide a
description of how the statute inposes a new program or
hi gher | evel of service. Throughout the filings, those
briefs and narratives fromthe claimant have been linited to
Gover nment Code sections 3303, 3304, 3305, and 3306. There
has never been any analysis, briefing or discussion about
3309.5 until the P's and G s.

CHAI RPERSON PORINI: Do the claimnts disagree with
that statenent? Has there been any analysis of that
particul ar section?

MS. STONE: There has been no request by staff for
anal ysis. W have gone -- the only time we have taken a | ook
at 3309.5 is when the paraneters and gui delines were filed.
Department of Finance raised the issue. W've had a
prehearing conference on it, so 3309.5 specifically has been
an issue since at |east January of this year in regard to the
paraneters and gui del i nes.

CHAI RPERSON PORINI: I n regard to the paranmeters and
gui delines but not the test claim

MS. STONE: 3309.5 was not specifically analyzed by

staff, by claimnt or the Department of Finance as a separate
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issue in the test claim

CHAI RPERSON PORI NI :  Thank you.

MR. BURDI CK: This takes us back to our basic issue,
you know, where it really discusses, you know, what is the
test claimrole and what is the parameters and guidelines. |
mean, we've al ways seened to be -- the test claimpart is the
general part and gives you the direction over what it is that
the Comnmi ssion believes contains a general nandate.

When you get to parameters and guidelines, that's
where you really begin | ooking at the details because you may
not get there. You may stop us and deny it. You did it
twice this norning. And so we haven't gotten to the
paraneters and guidelines stage to look at all the details.
And that's -- you know, and, essentially, we're al npst
argui ng that you've got to do your paraneters and guidelines
before you do your test claim

And | think it's a basic philosophical difference we
have, in the interpretation with staff, | think, of all |oca
government -- | think it was presented partially in what was
said by the school district representatives, and | know it is
by the local city and county representatives is that that is
t he purpose of paraneters and gui deli nes.

It's just like regulations are flushing out what is
in the statute, and that's the sanme thing with paranmeters and
gui delines; you flush themout. W've put those out there.
Thi s has been di scussed over the last six nonths. So it's
not like a surprise that's come up or anything el se.

We' ve tal ked about the litigation in the claim W
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may not have written anything in the test

claimwhen it was

filed that specifically identified that, but it was

di scussed, it was included, it was put in our paranmeters and

gui delines, and it's been debat ed.

process working. And we get to the point of al

That's how we

saying, well, you didn't include sonething in your

see the

t he sudden

origi na

test claim W thought that's the purpose of P's and G s.

And | think, as you nent

needs to be this hearing that Paula is going to convene and

get back to us and decide, and that's why we called them --

oned, that's why there

you know, it seens that's the purpose of parameters and

guidelines is to get into the details, and that's

what we intended to do.

CHAI RPERSON PORI NI : Al

comrents? Ms. Steinneier?

MS. STEI NMEI ER: Al t hough

right. Further

litigation, within very narrow limts -- and this

probl em here: They nust flow directly from POBAR, because,

exactly

guesti ons,

is the

prior to POBAR, you still have the right to sue here. The

problemis: W have nothing in actua

anal yzed, and this is the m nd bender today,

text where it's been

and you can't

prove sonmething that we're going to do here and have it so

accurate that the Controller's Ofice wll

about which ones to pay and which

nmy problemw th adding that today.

ones not to pay,;

have no doubt

do believe that certain

and that's

| don't know how to do that and staff has not had

the opportunity to actually flush

sonmet hing out, so --

M5. CONTRERAS: Typically, litigation for
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identifies on its face that it's filed pursuant to --

MS. STEINMEIER: It's actually --

MS. CONTRERAS: You have to identify how you got
t here.

MS. STEINMEI ER: Yeah, but you can all ege sonething
that wasn't true, too. That happens all the tinme in
lawsuits. Nice try but sonmebody could allege it was POBAR
when it was really Skelly or sonething else, or both.

MS. CONTRERAS: We would not allege that the
enpl oyees woul d do such a thing.

MS. STEINMEI ER:  That's not narrow enough for this
Conmi ssion. It needs to be far nore specific, and,
therefore, our staff has not had the opportunity, and it's
not fair to Camlle, to have her draft something on the spot
in the next five mnutes. 1'mnot going to do that to you,
Camille. |If there's enough interest on the part of at |east
three other conm ssioners, because we m ght want to include
this and give time to do it, than that's what | need to do,
but that's only one conm ssioner's opinion

So where are the rest of you?

CHAI RPERSON PORINI:  Well, | think I'lIl say, since
I'"'ma non-attorney, | was taken by M. Burdick's non-attorney
anal ysis of adopting regulations to inplenent statutes, and,
unfortunately, having served in the capacity on a variety of
boards and conmi ssions that are forced to adopt regul ations
to inplenent statute, there's the body called Ofice of
Admi ni strative Law, and if sonething's not specifically in

the statute, they throw out the regulations, so | feel very
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unconf ortabl e adopti ng sonething that wasn't part of the test
claim

MR, BURDICK: Can | just respond?

MR. BELTRAM : Madam Chair, why do we need the
paranmeters and gui delines? Wy don't we just use the test
cl ai n?

CHAI RPERSON PORINI:  Well, | also think we heard, in
one of the earlier argunents, M. Beltram , that the test
clai mneeds to include all of the specific code sections that
are going to be discussed.

MS. STONE: What's included in the test claim-- it
was a specific statute that was alleged in the test claim
There's no issue that this particular statute was included in
the test claim That's not the issue. This was --

CHAI RPERSON PORINI: | already asked that question
earlier and | was told no.

MS. STONE: You asked whether it was anal yzed; that
is adifferent issue. It was included, so it was part of the
test claim

MR, BURDICK: It's part of what we all ege.

MS. STONE: It's part of the discussion. The
di fference being is that nobody, in the discussion, said,
"This discussion refers to 3309.5." What we would like to
see is that this matter be sent to staff to exam ne the issue
of 3309.5 so this particular provision is narrowy drafted.

We agree with Ms. Steinneier and Ms. Shelton that
this is a very narrow issue. This is why we tried to include

it properly in the paraneters and guidelines and we are
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suggesting that this particular issue be narromMy crafted in
the paraneters and guidelines. W' re not suggesting that it
be a bl anket issue.

CHAI RPERSON PORINI:  Camille?

M5. SHELTON: A couple of things. The first note,
t he Comm ssion does not have unlimted discretion of the
paranmeters and guidelines. You are bound by the
constitution. You're bound by the Governnent Code sections.
And, at the test claimphase, the constitution and the
Gover nment Code sections say that the Comm ssion has to meke
findings relating to a new program or higher |evel of service
and costs mandated by the state on a particular statute at
the test claimphase; only then can you nove on and proceed
to the paranmeters and gui deli nes.

I will agree that, with the paranmeters and
gui delines, there are different activities in the paraneters
and guidelines than what was discussed at the test claim
phase, but the only difference is that those activities stem
directly fromthe statutes al ready determ ned by the
Conmi ssion to inpose a reinbursable state mandated program
and are reasonably related, and the Comm ssion's authority
for that is it's own regulation which allowthemto expand in
the paraneters and guidelines and lists out the different
activities, but they have to stemdirectly froma statute
that has al ready been determ ned by the Commission to inpose
a rei nbursabl e state nmandat ed program

If the Commi ssion wants us to take this back and to

draft |anguage to include sone type of |egal defense costs,
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thi nk the Conm ssion would have to make a finding that |ega
defense costs are reasonably related to the admnistrative
appeal under the Conmm ssion's regul ations. W cannot, now,
take it back to make a determ nati on whether 3309.5
constitutes a new program or higher |evel of service.

MS. STEINMEIER: We'd have to amend our side, is
that correct, or just nmke a finding today before we --

MS. SHELTON: Right. You have to nake a finding
that the | egal defense costs, however narrowy linmted you
wanted to make that, stens fromand is reasonably related or
is a reasonable nethod of conplying with the 3304 subdi vision
(b) right to an adm nistrative appeal

CHAI RPERSON PORI NI':  Further conmments?

MS. STEINMEIER: | don't hear enough interest to
make a notion. If | heard at |east three or four of the
others state that, then | would nmeke that notion, but |'m not
going to nake that finding and to have staff --

MR. BELTRAM : Well, 1'Il make the notion

MS. STEINMEIER:  You will?

MR. BELTRAM : Yes.

MS. STEINMEIER  Well, I'lIl second it. Let's see if
we can get nore interest over here.

CHAI RPERSON PORINI:  All right. You have a notion
and a second, but | think staff needs to be very cl ear about
what this nmotion is.

MR, BELTRAM: W're naeking a finding that there is
a direct connection on the |legal costs, whatever that section

was.
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CHAI RPERSON PORI NI': 3309. 5.

MR, BELTRAM : 3309.5 as an adjunct to the rest of
our findings that are --

MS. SHELTON: |Is your motion -- let ne ask you: |Is
your notion that |egal defense costs, under 3309.5, are
reasonably rel ated under the Conm ssion's regulations to the
activity of the adm nistrative appeal already bound by the
Commi ssion to constitute a reimbursable state mandated
activity?

MR. BELTRAM : 3304 and all the other --

MS. SHELTON:. Right, | know. [I'msorry. They
included it under the activity of the adm nistrative appeal

So is your notion that the |egal defense costs are
reasonably related -- the |l egal defense costs associated with
a 3309.5 action are reasonably related to the right to
adm ni strative appeal ?

MR, BELTRAM : Specifically rel ated, yes.

MS. HI GASHI: Reasonably rel ated.

MS. HART JORGENSEN: Reasonably rel ated

CHAI RPERSON PORINI:  All right. W have a notion
and a second.

I's there further discussion?

(No Response.)

CHAI RPERSON PORI NI :  Hearing none, nmay we have role
cal l.

MS5. HHGASHI: M. Beltram ?

MR, BELTRAM : Yes.

M5. HI GASHI : Ms. Hal sey?
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HALSEY:  No.

H GASHI: M. Lazar?
LAZAR:  No.

H GASHI : M. Sherwood?
SHERWOOD:  No.

H GASHI: M. Steinneier?
STEI NVEI ER: Aye.

HI GASHI: Ms. Aronberg?

ARONBERG.  No.

> 5 » » » » » 3 B b

H GASHI : Ms. Porini?

CHAI RPERSON PORI NI :  No.

MS. HIGASHI : Mdtion fails.

CHAI RPERSON PORINI:  All right. Does anyone want to

take a stab at another notion?

MS. STEINMEIER: Yes, I'lIl nove staff's anal ysis.
MS. HALSEY: 1'll second it
CHAI RPERSON PORINI:  All right. | have a notion by

Ms. Steinneier to adopt staff's recomendati on and a second
by Ms. Hal sey.

Is there any further discussion?

(No Response.)

CHAI RPERSON PORI NI :  Hearing none, may we have role
call.
H GASHI: Ms. Aronberg?
ARONBERG.  Aye.
H GASHI : M. Beltram ?

BELTRAM :  No.

» 3 & B b

H GASHI : Ms. Hal sey?

VI NE, McKINNON & HALL (916) 371-3376 130



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

HALSEY: Aye.

H GASHI: M. Lazar?
LAZAR:  Aye.

H GASHI : M. Sherwood?
SHERWOCD:  Aye.

H GASHI: M. Steinneier?

STEI NVEI ER: Aye

> 5 » ®» & 3 b B

H GASHI : Ms. Porini?
CHAI RPERSON PORI NI':  Aye.
M5. HIGASHI : Modtion carries. Thank you very nuch.
Okay. | have one item of report that since our
| ast hearing the Conmission's Local Clains Bill has been
signed by the governor, so all of the incorrect reduction
clainms that needed to be funded and the Open Meetings Act, as
wel | as the new mandat es, have now been approved and the

appropriations are in place for paynment.

O her than that, | have detail in the executive
director's report about future agendas. |'d |ike to note
that for the August hearing we will have a very |ong hearing,
as well, we expect, and what we will do in that case is

knowi ng how much | onger it may probably go is we would |ike
to set it up so we have a tinme certain established for a
[ unch break so we can all go out to lunch and cone back at a
tinme certain, and we'll put those tines in the agenda.

I'd also like to remind the public and Comm ssion
menbers that if you're avail able today between 3:00 and 5: 00,
the Comnmi ssion staff is hosting an office open house at

980 9th Street, Suite 300. There's a rulemaking --

VI NE, McKINNON & HALL (916) 371-3376 131



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CHAI RPERSON PORI NI:  Just a second, Paula. Okay.
Thank you.

M5. HIGASHI: -- at our offices at 1:30, and what
I'"d like to do is confer with the interested party
representatives and State Controller's Ofice staff to
determ ne when we can set up the neeting to discuss how we
m ght address the issue of om ssions and prior paranmeters and
gui delines, and we'll report back to you on that issue.

Any questions?

CHAI RPERSON PORINI:  All right. Do we have any
comments from nmenbers of the public?

(No Response.)

CHAI RPERSON PORI NI:  That concl udes our regul ar
busi ness, and, at this point in tine, we'll go into our
cl osed executive session. So, if | could ask folks to | eave
the room except for the staff nenbers, the Comm ssion will
now neet in closed executive session pursuant to Governnent
Code section 11126 (e) to confer with and receive advice from
| egal counsel for consideration and action as necessary and
appropriate upon pending litigation listed on the published
noti ce and agenda and Governnent Code Section 11126
subdi vi sion (a) and 17527 to confer on personnel natters
listed on the published notice and agenda.

Thank you.

(Wher eupon the Conmmi ssion net in closed session.)

CHAI RPERSON PORINI:  All right. W have adjourned
our closed session at 1:24. And the Commission -- | wll

report that the Commission met in closed executive session
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pursuant to Covernnent Code section 11126 subdivision (e) to
confer with and receive advice fromlegal counsel for
consideration and action as necessary and appropriate upon
pending litigation listed in the published notice and agenda,
and Governnent Code section 11126 subdivision (a) and 17527
to confer on personnel matters listed on the published notice
and agenda.

Wth that, our closed -- our session is adjourned.
Thank you.

(Wher eupon the proceedi ng concluded at 1:24 p.m)

---000---
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